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Public Hearing - to receive testimony — no vote expected

DESCRIPTION/ISSUE

Bill 25-19 would provide a 10% price preference in evaluating a bid or proposal from a local business
on a contract awarded by the County.

SUMMARY OF KEY DISCUSSION POINTS

How would this affect the competition and bid prices on County contracts?

How would this affect awards to minority owned businesses?

How would this enhance the local economy and employment for County residents?

What is the significant governmental purpose to be served by the legislation and how is the
proposed program closely related to that significant purpose?
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Agenda Item 5
October 15, 2019
Public Hearing

MEMORANDUM

October 10, 2019

TO: County Council

FROM: Robert H. Drummer, Senior Legislative Attorney @'

SUBJECT:  Expedited Bill 25-19, Contracts and Procurement — Local Business Preference
Program - Established

PURPOSE:  Public Hearing — to receive testimony — no vote expected

Expedited Bill 25-19, Contracts and Procurement — Local Business Preference Program -
Established, sponsored by Lead Sponsor Council President Navarro at the request of the County
Executive, was introduced on September 17, 2019. A Government Operations and Fiscal Policy
Committee worksession is tentatively scheduled for December 5 at 2:00 p.m.!

Bill 25-19 would require a 10% price preference for a local business bidding on a contract
or submitting a proposal under an RFP for a contract awarded by the County. The Director of the
Office of Procurement would be required to certify a business as a local business if it has its
principal place of business in the County. The definition of a local business would be established
by a Method 2 regulation. The Procurement Regulations, COMCOR §11B.00.01.02.4.72, define
a principal place of business in the County as:

2.4.72 Principal Place of Business in the County: A regular course of business
commerce in the County by a business, along with any of the following:
(1) The business has its physical business location(s) only in the
County; or
(2) The business has physical business locations both in and outside of
the County, and the County-based location(s) account for over 50%
of the business’s total number of employees, or over 50% of the
business’s gross sales.

The County Attorney’s Issue Manager Memorandum raises some legal issues related to the
local preference in Bill 25-19. See ©11-28. The County Attorney’s Office recommended that the
legislative record “clearly identify a significant governmental purpose to be served by the
legislation and explain how the proposed program is closely related to that significant purpose.”
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Expedited Bill No. 25-19

Concerning: _Contracts and Procurement
— local business Preference
Program - Established

Revised: _July 29, 2019 DraftNo. 2

Introduced:; September 17, 2019

Expires: March 17, 2021
Enacted: [date]
Executive: [date signed]
Effective: January 1, 2020

Sunset Date: _None

Ch. _[#] _, Laws of Mont. Co. __[year]

COUNTY COUNCIL
FOR MONTGOMERY COUNTY, MARYLAND

Lead Sponsor: Council President at the Request of the County Executive

AN EXPEDITED ACT to:
(1)  increase the number of local businesses awarded County contracts;

2) establish a Local Business Preference Program for certain County contracts; and
3) generally amend the law governing County procurement.

By adding
Montgomery County Code
Chapter 11B, Contracts and Procurement
Article XXI. Local Preference Program
Sections 11B-92, 11B-93, 11B-94, 11B-95, 11B-96, 11B-97, and 11B-98

Boldface Heading or defined term.
Underlining Added to existing law by original bill.
[Single boldface brackets] Deleted from existing law by original bill.
nderlini Added by amendment.
[[Double boldface brackets]] Deleted from existing law or the bill by amendment.
oo Existing law unaffected by bill. -

The County Council for Montgomery County, Maryland approves the following Act:
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EXPEDITED BiLL NO. 25-19

Sec. 1. Sections 11B-92, 11B-93, 11B-94, 11B-95, 11B-96, 11B-97, and
11B-98 are added as follows:
ARTICLE XXI. Local Business Preference Program.

11B-92. Purpose.
This Article is intended to bolster the County’s economic growth and support the

creation and retention of employment opportunities within the County by establishing a

business.
11B-93. Definitions.
In this Article, the following words have the meanings indicated.

Broker means a person that provides goods or services (other than real estate,

investment, or insurance sales) on a pass-through basis as:

(a)  asupplier of goods who:
does not own, operate, or maintain a place of business in which

=

goods of the general character required under the contract are kept in

stock in the regular course of business;

(2)  does not regularly assume physical custody or possession of goods

of comparable character to those offered to the County; or

(3)  exclusively acts as a middleman in the sale of goods to the County:;

or

(b) a supplier of services who does not regularly maintain the capability.

capacity. training, experience. and applicable regulatory licensing to

directly perform the principal tasks of a contract with the County and must

provide the principal tasks through a subcontract with a third party.

Director means the Director of the Office of Procurement or the Director’s

designee.
Local Business means a business, other than a broker, that:

(a) has its principal place of business in the County;

(b)  meets criteria established by method 2 regulations; and

@f:\law\billsH 925 coniracts - local business preferencele-bill 2.docx
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EXPEDITED BILL NO. 25-19

is certified by the Director as a Local Business under the provisions of this

Article.

11B-94. Applicability.

This Article applies to all procurement purchases solicited under Sections 11B-9

or 11B-10.

11B-95. Procedures,

(2)

Eligibility. To be eligible for local business preference points, a business

must affirm and provide supporting documentation to the Director to show

that it is a local business as defined in Section 11B-93. The Director may

investigate and verify the information provided on the application, as

necessary, and must certify a business as a local business for the purposes
of this Article.

Certification. Preference points must be applied only to a business:

(1) that has a valid local business certification when the business

submits a bid or proposal; or

(2)  who has applied for local business certification before the time to

submit a bid or proposal has passed.
Notice. The Director must publicly notify businesses of prospective

procurement opportunities.

Competitive sealed bids. The Director must adjust the bid of a Local

Business who submits a bid in response to an Invitation for Bid issued

under Section 11B-9:
(1) by reducing the bid price(s) by a factor of 10%, for the purposes of

evaluation and award only: or

(2)  if a Local Business s eligible for a reciprocal preference pursuant to

Section 11B-9(j). the bid of the Local Business must be adjusted by

that reciprocal preference if it exceeds the 10% preference factor.

@:\iaw\bilfs“ 925 contracts - local business preference\e-bill 2.docx
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EXPERITED BILL NO. 25-19

The Local Business preference points authorized under this Article must

not be combined with reciprocal preference points authorized under Section

11B-9()).

()  Competitive sealed proposals. The Director must include an evaluation

factor awarding additional points for a proposal from a Local Business

worth 10% of the total available points in a Request for Proposals issued

under Section 11B-10.

H Waiver. The Director may waive a bid or proposal preference under this

11B-96. Regulations.
The Executive must adopt regulations. by Method 2, to implement this Article.

The regulations must include:

(a)  Certification requirements for a business to gualify as a Local Business:

(b)  Procedures to certify. re-certify, or decertify a Local Business; and

(¢)  Procedures that will enable the Director to monitor compliance with the

Local Business Preference Program,

11B-97. Reports.

Business Preference Program. This report must include the number, solicitation type and

dollar amount of contracts that were awarded pursuant to the Program.

11B-98. Penalty.

(a) A person must not:

(1)  fraudulently obtain or retain, attempt to obtain or retain, or aid

another person in fraudulently obtaining or retaining, or attempting

to obtain or retain, certification as a Local Business:

(2)  willfully make a false statement to a County official or employee for

the purpose of influencing the certification of an entity as a Local

.af:\law\bills\‘iQZS contracts - local business preferencele-bill 2.docx

Business; or




86
87
88
89
90
91
92
93
94
95
96
97
98
99

100

101

102

103

104

EXPEDITED BiLL NO. 25-19

(3)  fraudulently obtain, attempt to obtain, or aid another person in

fraudulently obtaining, or attempting to obtain. public monies to

which the person is not entitled under this Article.

violation of this Article:

S
>

is a class A violation; and

may disqualify the violator from doing business with the County for

B E

up to 2 years.
Sec. 2. Expedited Effective Date

The Council declares that this legislation is necessary for the immediate
protection of the public interest. This Act takes effect on January 1, 2020 and must
apply to a solicitation issued under Section 11B-9 or Section 11B-10 on or after January

1,2020.

Approved:

Nancy Navarro, President, County Council Date
Approved:

Marc Elrich, County Executive Date

This is a correct copy of Council action.

Mary Anne Paradise, Acting Clerk of the Council Date
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LEGISLATIVE REQUEST REPORT

Expedited Bill 25-19

Contracts and Procurement — Local business Preference Program - Established

DESCRIPTION:

PROBLEM:

GOALS AND
OBJECTIVES:

COORDINATION:

FISCAL IMPACT:

ECONOMIC
IMPACT:
EVALUATION:

EXPERIENCE
ELSEWHERE:

SOURCE OF
INFORMATION:

APPLICATION
WITHIN

MUNICIPALITIES:

PENALTIES:

The Bill would amend Chapter 11B of the County Code by establishing a
local business preference program for all procurement purchases solicited
under Sections 11B-9 and 11B-10.

Local businesses are often at a disadvantage when competing for
County procurement contracts due to the cost of operating a business in
the County. This Bill seeks to offset some of that cost.

The Bill will establish a ten percent (10%) preference for
County-based businesses.

Office of Procurement and Office of the County Attorney

May impact contract award values

Could have a positive economic effect on the growth in local businesses
by means of County contract awards and increase employment and
incomes for both local businesses and their employees.

To be requested.

Local preference programs have been enacted in Prince George’s
County and Howard County

Office of Procurement

NA

Class A violation; Debarment
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Fiscal Impact Statement
Bill XX-19 - Contracts and Procurement — Local Business Preference Program

Legislative Summary

The purpose of this legislation is to increase the participation of local businesses in the County
procurement process by establishing a Local Business Preference Program for certain County
procurement contracts. The legislation adds Sections 11B-92 through 98 to the County Code.

Section 11B-95 provides that, *(d) The Office of Procurcment must adjust the bid of a Local Business
who submits 2 bid in response to an Invitation for Bid issued under Section 11B-9 by reducing the bid
price(s) by a factor of 10%, for the purposes of evaluation and award only. And (e) the Office of
Procurement must include an evaluation factor with a value of 10% of the total available points in a
Request for Proposals issued under Section 11B-10, awarding additional points for a proposal from a

Local Business.”

An estimate of changes in County revenues and expenditures regardless of whether the revenues
or expenditures are assnmed in the recommended or approved budget. Includes source of
information, assumptions, and methodologies used.

The County’s total procurements are currently valued at approximately $1.0 billion. Using data on
Invitation for Bids (IFBs) provided from the Office of Procurement, the following table summarizes the
fiscal impact to the County if this preference was in place for the last two fiscal years.

' I
Fiscal Number of Low | Numberoflocallow | Increaseif Local Low Bidder
Year Bidders Bidders J Selected
2018 35 13 $655,340
| :
2019 28 | 13 ; $58,942

Of the $1.0 billion in annual procurements, the selection of the local low bidder would have resuited in
an increase of approximately $655,340 in FY18 and $58,942 in FY19.

Revenue and expenditure estimates covering at least the next 6 fiscal vears.

It is difficult to project expenditure estimates for the next 6 fiscal years as the value of bids varies from
each fiscal year.

An actuarial analysis through the entire amortization period for each bill that would affect retiree
pension or group insurance costs,

Not applicable.

An estimate of expenditures related to County’s information technology (IT) systems, including
Enterprise Resource Planning (ERP) systems.

Not applicable.




6. Later actions that may affect future revenue and expenditures if the bill authorizes future
spending.

Not applicable.

7. An estimate of the staff time needed to implement the bill.

An existing Local Small Business Program Manager (“Program Manager”) will absorb the staff time to
implement and administer this program.

8. An explanation of how the addition of new staff responsibilities would affect other duties.
The Program Manager will absorb the added responsibilities.

9. An estimate of costs when an additional appropriation is needed.

Not applicable.

10. A description of any variable that could affect revenue and cost estimates.

The intention of the Bill is to increase the participation of local businesses in the County procurement
process. This increased competition in turn may bring cost savings to the County. Or in other scenarios, if
the loca] business that is given preference points wins the contract, there may be an increase in the contract
award values.

11. Ranges of revenue or expenditures that are uncertain or difficult to project.

The range of cost increases or cost savings are difficult to project. If a local low bidder is selected under
the local preference program, there may be a cost increase (as would have been the case in FY18 and
FY19) or a cost savings (if it triggers increased competition for County contracts or encourages non-
local vendors to be more aggressive with their pricing).

12. If a bill is likely to have no fiscal impact, why that is the case.
The bill may result in cost savings or cost increases in contract award values as stated above.

13. Other fiscal impacts or comments.
Not applicable,

14, The following contributed to and concurred with this analysis:
Avinash G. Shetty, Office of Procurement
Grace Denno, Office of Procurement
Jane Mukira, Office of Management and Budget
Naeem Mia, Office of Management and Budget

Kot Mt — ____Z/f//?

Richard 8. Madaleno, Director Date
Office of Management and Budget




Economic Impact Statement
Expedited Bill ##-19, Contracts and Procurement —
Local Business Preference Program

Background:

The purpose of this legislation is to increase the participation of local businesses in the
County procurement process by establishing a Local Business Preference Program for
certain County procurement contracts. The legislation adds Sections 11B-92 through 98
to the County Code. Section 11B-95 states that for IFBs, “(d) The Office of Procurement
must adjust the bid of a Local Business who submits a bid in response to an Invitation for
Bid issued under Section 11B-9 by reducing the bid price(s) by a factor of 10%, for
purposes of evaluation and award only, and (e) the Office of Procurement must include
an evaluation factor with a value of 10% of the total available points in a request for
proposals issued under Section 11B-10, awarding additional points for a proposal from a
Local Business™.

1. The sources of information, assumptions, and methodologies used.

The source of information is the Office of Procurement, There are no assumptions or
methodologies used by the Department of Finance in the preparation of the economic
impact statement.

According to the Office of Procurement, the goal of the bill is to provide incentives
for local contractors to bid on Montgomery County government contracts by reducing
the bid prices by a factor of 10% for local contractors thereby minimizing the contract
price differential for IFBs; or by giving an evaluation factor with a value of 10% of
the total available points for RFPs.

2. A description of any variable that could affect the economic impact estimates.

The variables that could affect the economic impact estimates are the number of
businesses that would benefit by reducing the contract price or evaluation points
differential

3. The Bill’s positive or negative effect, if any on empleyment, spending, savings,
investment, incomes, and property values in the County.

The legislation could have a positive economic effect on the growth in local
businesses by means of County contract awards, and increase employment and
incomes for both local businesses and their employees. The legislation may also

attract more businesses to move to the County and set up their principal place of
business in Montgomery County.

4. If a Bill is likely to have no economic impact, why is that the case?

The legislation could have an economic impact. Please see¢ paragraph 3.

Page 1 0f 2



Economic Impact Statement
Expedited Bill ##-19, Contracts and Procurement —
Local Business Preference Program

5. The following contributed to or concurred with this analysis:

David Platt and Rob Hagedoorn, Finance;
Grace Denno, Office of Procurement,

M&w _ ._7/_'3// 7
Michael Cyeyou, &cting Director Jate
Department of Finance

5
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Marc Elrich Marc P. Hansen
County Execcutive OFFICE OF THE COUNTY ATTORNEY County Attorney
MEMORANDUM

TO: Avinash G. Shetty

Director, Office of Procurement

FROM: Megan B. Gr;fg/@
Associate Cotinty Attorney

VIA: Edward B. Lattner 86
Chief, Division of Government Operations
Office of the County Attorney
DATE: October 3, 2019
RE: AMENDED - Issue Manager Memo ~ Expedited Bill 25-19- Contracts and

Procurement — Local Business Preference Program - Established

Expedited Bill 25-19 ~ Contracts and Procurement — Local Business Preference Program,
was introduced to the County Council on September 17, 2019, at the request of the County
Executive. At the time of the Bill’s introduction, no modifications were proposed. A public hearing
on the Bill is scheduled for October 15, 2019.

When the County Council undertook consideration of legislation to establish the Local
Business Subcontracting Program in 2004, this Office conducted an in-depth analysis of the legal
landscape regarding government purchasing preference programs. See OCA Memorandum
Opinions dated September 8, 2004, September 29, 2004, and April 7, 2005, attached hereto. In -
short, it is our opinion that the legislative record establishing such a program must: (1) identify a
significant governmental purpose justifying the implementation of a local preference; and (2)
demonstrate that the means proposed to achieve the significant purpose are closely related to
achieving that end.

With those words of caution, we note that local business preference programs have been
established in many jurisdictions, including Washington, D.C, Prince George’s County, Maryland,
Boston, MA, Cleveland, OH, and Madison, W1, to name a few. The specific details of the programs
often vary from one jurisdiction to another, and few have been subjected to legal scrutiny. The
constitutionality of one such program was challenged in J.F. Shea Co. v. Chicago, 992 F.2d 745
(7th Cir. 1993). At issue was a City of Chicago ordinance providing a bid advantage of 4 to 8
percent to local businesses for all contracts exceeding $100,000 in value. Municipal Code of

101 Monroe Street, 3™ Floor, Rockville, Maryland 20850-2540
(240) 777-6700 « TTD (240) 777-2545 » FAX (240) 777-6705



Avinash G. Shetty
October 3, 2019
Page 2

Chicago §2-92-412. The 7® Circuit upheld the program, relying on the market participant
exception to the Commerce Clause. Please note, however, that the legality of 2 local preference
program under Maryland law has not been challenged in court.

In conclusion, it is our recommendation that the legislative record for Expedited Bill 25-
19 clearly identify a significant governmental purpose to be served by the legislation and explain
how the proposed program is closely related to that significant purpose.

ce: Marc Hansen
Robert Drummer
Dale Tibbetts
Tammy Seymour



;Q!LYQ . _ .
" OFFICE OF THE'COUNTY ATTORNEY ™~~~ _
Douglas M. Duacan Charles W. Thompson, Jr.
County Executive ' County Attorney
MEMQORANDUM

September 8, 2004

TO: Joseph Beach
Assistant Chief Administrative Officar

VIA: Marc I-.Iansen, Chief Mﬁ#
General Counscl Division

FROM: Clifford L. Royalty - @‘R
Associate County Attorney

RE: Bill 23-04, Contracts and Procurement - Local Small Business Reserve Program

Bill 23-04 proposes several amendments to Chapter 11B, Contracts and Procurement.
The Bill would require County depastments to “post . . . on a County website” certain planned
purchases “valued at $1,000 to $25,000.” (Sec § 11B-17A, lines 3-6). The Bill would also
create a “Local Small Business Reserve Program™ (“Program®) whereby each County department
would allot to “small businesses” 10% of th “combined total dollar value” of the départment’s
contracts. (Sce § L1B~66, lines 70-74). A “small businoss” is defined o include “a minority
owned business as defined in § 11B-58(a)” ar « business that meets a litany of criteria, inéluding
a requirement that “fajt least 50%" of a business” employees “work in the County.™! (See § 1 1B-
65, lines 29-64). The Bill is intended to rectify the “competitive disadvantage” that local small
businesses encounter, when bidding on County contracts, by creating a “separate defined market
in which small businesses will compete agaiiist each other, not against larger firms for County
contracts.” (See Memorandum dated July 9, 2004, from Sonya E. Healy to County Council).

Summary of Opinion

The local preference created by the Bill raises serious legal concerns. To respond to
these concems, we recommend that the legislative record be supplemented with credible
evidence, including expert analysis, that identifies the evils that a local preference is meant to

e

' We understand that the Bill is not intended to allow all “minority owned™ businesses to
participate in the Local Small Business Reserve Program, only those that qualify as a “small
business.” We also understand that the Bill will be amended to clarify its intended scope. We
note that such an emendment is more than a technical matter; if the Program were to include all
minority businesses it might violate the United States Constitution under the reasoning adopted
by the Supreme Court in Richmond'v. J.A. Croson Co. 488 U.S. 469 (1989).

101 Monro Steet, Rockville, Maryiand 20850-2540 ~clifford royalty@montgomerycountymd gov - 2407776739
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remedy and that demonstrates that the degree of local preferance employed bears a close relation
to the evils identified.

T We also vecommend that the defiaition of small business be amended to eliminate the
cnhmonthat a smalf busmesmustnot be “‘dominant” in its field of operation, (See, § 11B-65,
line 35). Aswe discuss below, that critéria will be difficiilt to apply.

Analysis

The Bill is modeled after a recently adopted State law that creates its own small
business reserve program, although there are significant differences between the Bill and the
State law. -(See Senate Bill 904). Foremost among these is the scope of each. All small _
businesses may participate in the State program, whereas only “locdl” small businesses may avail
themselves of the County prograsi. The Bill’s proposed Program, with its locality testrictions,
necessitates a more involved legal analysis,

- Insofar as it affects commerce and advantages a subset of the business community (to
wit, local businesses), the Program fouches upon provisions of both the United States and
Maryland constitutions. Vendor preference laws have been challenged in the federal courts
under the Commerce Clause, the Equal Protection Clause, and the Privileges and Immunities
Clause. While there have not been comparable challenges to vendor preference laws in the -
Maryland courts, there have been analdgous-challenges to regulatory acts under-Article 24 of the

Commerce Clause challenges to vendor preference laws have not met with success.
- The Commerce Clause vests in the United States Congress the power to regulate interstate
commerce. The courts have read the Clause as impliedly limiting the authority of state and local
Bovernments to regulate commerce.. Hughes v. OHahoma, 441 U.S. 322 (1979). The Supreme
Court has emphasized that the Clause applies to state and local governments only when they act
in their regulatory capacity. In contracting for goods and services, the Supremé Court has
reasoned, a government acts as a market participant, not a market regulator. See Hughes v.
Alexandria Scrap, 426 U.S. 794 (1 976); White v. Massachusetts Council of Construction
Employers, Inc., 460 U S. 204 (1983), Therefore, the Commerce Clause is no impediment to
vendor preference laws in general, or Bill 23-04 in particular,

Thie Equal Protection Clause of the 14® Amendment prohibits state and focal
governments from dcnyiqg to any person “the equal protection of the laws.” The provision
cnsures that like persons will be treated in a like manner. By favoring some vendors more than

2



others, vendor preference laws.create a statutory classification that must satisfy, the Equat

Protection Clause. Insofar as a vendor prefeence law does not impinge upon a findainerital right
or impact a suspect class, it will be subject to-itional basis Ieview, meaning that if'a rational -

purpose can be articulated in support 6f the law and the {aw furthers-th piicpose, the law will be
upheld.” Smith Setzer & Soris, Inc. v. South Cardlina Procureiment Review Panel, 20 F.3d 1311
(1994). The federal courts (but ot necessarily the Marylind courts) have accepted, as-rational, a
locat govemnment's desire to promoie local businesses or alléviate tax or other burdens that
impact lacal businesses. See Smith Setzer & Sons, fnc. v. South Carolina Procurement Review
Panel, 20 F.3d 1311 (1994); Associated Gen. Contractors of California, Inc. v. San Francisco,
813 F.2d 922 (9" Cir. 1987). The Bill does just that and should survive the rational basis
scrutiny to which it would be subject in the federal courts under a 14 Ameéndment challenge.

The Peivileges and Immunities Clause contained in Article IV of the United Statés
Constitution presents a more fonmidable impediment {6 vendor preference-laws. The Privileges
and Immunities Clayse entitles “[t}he Citizens of each State to'all Privileges and Immunities of
Citizens in the several States.” Its purpase is {o “foster & national union by discouraging
discrimination against resideats of another state on the basis of [their stat¢] citizenship.” Salem -
Blue Collar Workers Association v. Salem, 33 F.3d 265, 267 (1994): The Clause proteots
“fundamental interests that promote “interstate hammony.” United Building & Construction
Trades Council v..Mayor and Council of Camden, 465 US. 208 (1984) (internal citations”
omitted). That protection extends to the acts of Iocal governments. The Supreme Court so held.
in United Building & Construction Tradés Council v. Mayor and Council of Camden, 3 case that
is particularly peitinent to our review-of the Bill.

In Casmden, a municipality enacted an ordinance requiting “40% of the employees of
contractors and subcontractors working on city construétion projects be Camden residents.” Id
at 210. The Supreme Court was called upon to decide whether an “out-of-state resident’s intcrest
in employment-on public works contracts™ in Camden was protected by the Clause. Id at219.
The Court found.thit it was. The “pursuit of a common calling is one of the most fundamental of
those privileges protected by the Clause.”” Id And, insofar as the Camden ordinance infringed
upon a nonresident’s ability to seek employment witha private contractor, even one waorking on a
public project, it was found to be discriminatory within the meaning of the Privileges and
Immunities Clause. But the Court also fournid that the Clanse “is not absolute™ and, thus, that
discrimination against nonresidents will be upheld if there is a “substantial feason™ for it. Id. at
222. “The inquiry in each case must be concemed with whether such [substantial] reasons do
exist and whether the degree of discrimination bears a close relation to them?” Id.-(internal ,
citations omitted). The Court remanded the.case to aflow the state court to “decide . . . on the
best method for making the necessary. findings.” JId. at 223.? By so doing, the Court implied that

? The City of Camden contended that the ordinance was “necessary to counteract grave
economic and social ills . . .,” including “{s]piraling unemployment, a sharp decline in
population, and a dramatic reduction in the number of businesses located in the city ... .” Jd at
222.
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it may nat be giving the usual
basis test.

deference to legislative rationale that is afforded under the rational

rtaint asto thc lggall{}"a’ the local preference

‘created by the Bill.. Wihite the Bill £Ontalds na.residency requitemeit, it does require that “at

ecs of & small businéss “work in the County.” (Seé lincs 38-39).

Fuithet, if order.to qualify 4 asritall bisiness; the Bill requires that a business have “a principal
place of business in the County” and'pay “‘personal property taxes to the County . :. . (See lines
36-37, 40-43). If.the courts were to equate the Bill’s location requirements with a residency
requirement, then the Courity would be charged with demonstrating a substantial problem
justifying the discriminatory itapact of the Bill,

However, insofar as the courts view a residency requirement as qualitatively different
than & work {dcation requirement, the Camden decision may be-distinguishable. Choasing one’s
residence may. be viewed as imore personal, therefore moré fundamental, than choasing one’s
workplace. If the location requiremeints do not infringe a fundamental right, such as pursuing
oite’s livelihood, then the Bill's legislative rationale may be adéquate to repel a challénge under
the Privileges and Immunities Ciase.

Maryland law further complicates our analysis of the Bill, particulady Article 24 of the
Maryland Declaration of Righis. ‘While Article 24 is the State analog fo the 14% Amendment to
'I'/the United States Constitution, the Maryland couirts liave long reserved thie right to read

protections in Article 24 that are not contained in the {4 Amendment. See Attorney General of
Maryland v. Waldron, 289 Md. 683, 426 A 2d 929 (1981). Thus federal decisions upholding
vendor prefetence laws under the 14% Amendment are persuasive, but not controlling, authority.
Unlike the foderal courts, the Maryland courts have not had occasion to squarely address the
‘validity of vendor preference laws. The closest Maryland cases involve local regulations that

iscriminaf agai,nst_nqnmsid@ht persons or entities; these cases address the role of govemment
as market regulator, rather than macket pasticipant. See Frankel v. Board of Regents of the
University of Maryland System, 361 Md. 298, 761 A.2d 324 (2000); Verzi v. Baltimore County,
333 Md. 411, 635 A.2d 967 (1994); Bruce v. Director, Department of Chesapeake Bay Affairs,
261 Md. 585, 276 A.2d 200 (1971). Nevertheless, the Maryland courts may apply amore
rigorous form of equal protection review.to the Bill than the deferential form applied by the
federal courts. In fact, review by the Maryland coorts is likely to be analogous to that of the

federal courts under the Privileges and Immunities Clause, See Verzi v. Baltimore County, 333

Md. 411, 635 A.2d 967 (1994). The Maryland courts are not likely to summarily approve a
procurement program that discriminates against nonsesident businesses or employees, especially
those located within Maryland The Maryland courts will probably demand substantial
Jjustification for such a program, as did the Supreme Court in Camden. The Maryland courts
have harbored a long-standing antipathy toward discriminatory local laws. See, e.g. Bradshaw v.
Lankford, 73 Md. 428, 21 A. 66 (1891); Havre de Grace v. Johnson, 143 Md. 601. 123 A 65
(1923); Dasch v. Jackson, 170 Md. 251, 183 A, 534 (1936),



Conclusion

e Anfortugately, the existing legislative record does ot precisely defins the scope of the

: problem that the Bill’s local preferénte is meant fo addréss or substantiate the existende of that
problém. In order to ensuire thiat the Bifl siirvives 3 chisllenge in the courts, we recommiend thiat
the legislative record be supplemented with information, data, findings, expert analysis, or the
like, that identifies the social and economiic evils that the local preference is meéant to remedy and
that describes how the Program will remédy those evils. The record should alsé show that the
Program does not unnecessarily burden those who do not benefit from it. Without that
supplementation of the record, the Biil’s legal fate is precarious.

In addition to the need for supporting data, the Bill is in need of a minor clarifying
amendment. The Bill provides that4 small business must be not be “dominant in its field of
operation.” (Sec line 35). Lackinga definition of the term “dominant” or standards by which
that domiinance can be adjudged, the provision will be difficiilt to implement. And we question
whether this criterion is needed; it scems unlikely that a small business will be “dominant in jts
field of operation.” Therefore, we recommend that this criterion be stricken. :

" Lastly, on an admittedly nonlegal riote, we feel constrained to discuss a potential policy
implication of the Bill: We are aware that Virginia and Penngylvania have adopted laws that
authorize the imposition of a penalty on a business seeking a government contract if the business
is located in a jurisdiction that awards a preference to focal busifiesses. * In competing for -
government contracts from Virginia and Pennsyivania, County businesses may be disadvantaged
by such laws, even if the County businesses have never benefitted (or could not benefif) from the
County’s proposed Program. Passage of the Bill, with the local preference provision intact,
might have the unintended effect of dissuading businesses from locating in'the County.

If you have any questions or concetns regarding this-memorandiym Please feel free to
contact us.

cc: Charles W. Thompson, Jr., County Attorney
Edward Stockdale, Office of Procurement
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! The State of Maryland has enacted a similar law. See Md Ann. Code art. 24, §8-102
{(2003}.
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.
County Executive County Attorney

MEMORANDUM

September 29, 2004

TO: Joseph Beach,
Assistant Chief Administrative Officer

Via: Marc Hansen Mase HWW
Division of General Counsel

From: Vickie L. Gaul ’&
Assaciate County Attdmey

RE:  Bill No. 23-04: Local Small Business Reserve Program — Supp}einental Analysis'

Federal regulations generally prohibit the County from implementing a procurement
-under the proposed Local Small Business Reserve Program if the procurement is funded by
federal grant money. There are at least 29 federal regulations (all of which concern procurement
and contain identical language) prohibiting local procureinent practices that use geographical
preferences. A listing of these 29 federal regulations is attached and marked as Attachment 1.
All of these regulations set out the procurement requirements for grantees and subgrantees of

federal grant programs. These requircments contain the following pertinent language:

Grantees and subgrantees will conduct procurements in a manner that
prohibits the use of statutorily or administratively imposed in-State or local
geographical preferences in the evaluation of bids or proposals, except in
thase cases where applicable Federal statutes expressly mandate or encourage
geographic preference. Nothing in this section preempts State licensing laws.
When coniracting for architectural and engineering (A/E) services, geographic
location may be a selection criteria provided that its application leaves an
appropriate number of qualified firms, given the nature and size of the project,
to compete for the contract.’

! This advice should be considered as supplementary te our earlier analysis of Bill 23-04 dated Scptember 8, 2004,

? See, for example, 24 CFR 85.36(c)(2). A copy of this HUD regulation, “Administrative Requirements
for Grants and Cooperative Agrocments to State, Local and Federzlly Recoghized Indian Tribal - -
Govemnments, Subpart C — Post-Award Requiremeats Changes, Property, and Subawairds™ is attached
as Attachmeit 2 SRR ST AR
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[f you would like to discuss this matter further, please feel free to call me at x76716.

+

Attachments

¢c:  Sonya Healy, Legistative Analyst
Jenry Pasternak, Speciat Assistant to the County Executive
Clifford Royalty, Associate Couaty Aftomey
Beatfice Tignor, 