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SUBJECT: 

MEMORANDUM 

Transportation and Environment Committee 

Robert H. Drummer, Senior Legislative Attorney /(j} 
fjfJ Glenn Orlin, Deputy Director 

T&Eltem3 
February 14, 2019 

Addendum 

February 13, 2019 

Bill 36-18, Transportation Management - Transportation Demand Management 
(TDM) Plan - Amendments 

PURPOSE: Worksession - briefing on current and proposed TDM requirements 

During the early evening of February 13, the Council received the County Executive's 
recommendations regarding Bill 36-18, which had been developed by the prior administration. His 
cover memo and marked-up version of the bill is attached. The Department of Transportation staff will 
summarize his recommendations as part of their presentation Thursday morning. 

Also attached are comments from William Kominers in response to the bill as introduced. His 
correspondence was inadvertently omitted from the main staff report. 
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TO: 

FROM: 

MEMORAJ\!JUM 

February 13. 2019 

Nancy Navarro. President 
Montgomery County Council 

Marc Eirich, County Executive ~ ~ 
SL:BJECT: Recommended Revisions - Bill 36-18, Amendments to Montgomery County 

Code, Chapter 42A, Article II, Transportation Demand Management, Sections 
42A-2 l ··· 42A-30. and adding Sections 42A-3 l and 42A-32 

The subject bill was introduced this past fall and a public hearing held in early 
December, prior to my becoming County Executive. I fully support expanding the role of 
Transportation Demand Management (TDM) in the County, as proposed in this bill. Upon 
reviewing the original language, staff realized that that approach would not let us achieve the 
mode share goals critical to effectively managing traffic congestion and its community impacts. 
TOM is one of the tools to make the mode shares stated in master plans a reality. Controlling 
traffic impacts from new development within our master plan areas requires that we achieve the 
commuting goals adopted in those plans. To ensure those goals are met. and based upon 
testimony at the public hearing, I am hereby submining recommended revisions to the proposed 
bill. which are shown in the attached version. 

Key components of the revised bill include the following provisions designed to 
increase the TDM program's effectiveness in meeting the commuting goals of each Master Plan. 
Policy Area and Transportation Management District (TMD): 

1. Thresholds for development size in each category of Policy Area have been 
revised downward, so that a larger portion of new projects in each category will 
be required to contribute toward achieving the goals for each area. 
(See highlighted text, pages 20-21.) 

2. Non-Auto Driver Mode Share (~ADMS) targets for new projects in each Policy 
Arca or TMD may be set by the Director of the Department of Transportation at 
five percent above the NADMS goal for that area or district as a whole, to increase 
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Nancy Navarro, President, Montgomery County Council 
February 13, 2019 
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the likelihood the area-wide commuting goals will be met, even when significant 
existing development is already in place. (See highlighted text. pages 23 and 26 ) 

3. Parking management is identified as a priority strategy for new developments if 
they are not making adequate progress toward, or achieving, their target 
commuting goals. (See highlighted text. pages 25 and 27) 

As the Council conducts its review of Bill 36-18, I would appreciate consideration 
of the revised version of this bill. The recommended revisions - many of which are in response 
to input received from the civic and business communities - will enable a more robust and 
effective program. Al Roshdieh, Director, Montgomery County Department of Transportation 
(MCDOT), Chris Conklin, MC DOT Deputy Director for Transportation Policy, and other 
MCDOT staff will be available to discuss the bill and these revisions at the Council work 
sessions. In the interim, please direct any questions to Mr. Conklin at (240) 777-7198. 

Attachment 

cc: Al Roshdieh, Director, MCDOT 
Casey Anderson, Chair, Montgomery County Planning Board 
Chris Conklin, MCDOT 
Gary Erenrich, MCDOT 
Sandra Brecher, MCDOT 



Bill No. 36-18 
Concerning: Transportation 

Management Transportation 
Demand Management Plan 
Amendments 

Revised: December 12. 2018 Draft No.£ 
Introduced: November 13 2018 
Expires: May 13 2020 

Enacted· ---------­
Executive: 

Effective: ----------
Sunset Date: -'N"'o,,,n,,,e,__ _____ _ 
Ch. __ , Laws of Mont. Co. __ _ 

COUNTY COUNCIL 
FOR MONTGOMERY COUNTY, MARYLAND 

Lead Sponsor: Council President at the Request of the County Executive 

AN ACT to: 
(I) 

(2) 

(3) 

By amending 

expand transportation demand management to reduce traffic congestion and 
automobile emissions, support multi-modalism and achievement of non­
automobile travel goals, enhance the efficient use of transportation infrastructure, 
and promote the sustainability of existing and future development; 
establish the requirements for a transportation demand management plan for 
development in certain areas of the County; and 
update the law governing transportation management in the County. 

Montgomery County Code 
Chapter 42A, Ridesharing and Transportation Management 
Sections 42A-2 l. 42A-22. 42A-23, 42A-24, 42A-25, 42A-26, 42A-27, 42A-28, 42A-29, 
and 42A-30 

By adding 
Montgomery County Code 
Chapter 42A, Ridesharing and Transportation Management 
Sections 42A-3 I and 42A-32 

Boldface 
Underlining 
[Single boldface brackets] 
Double underlining 
[[Double boldface bracketsD 
• • • 

Heading or defined term. 
Added to existing law by original bill. 
Deleled from ex isling law by original bill. 
Added by amendment. 
Deleled from exisling law or the bill by amendmenl. 
ExisJing law unaffected by bill. 

The County Council/or Montgomery County, Maryland approves the following Act: 



BILL NO 36-18 

Sec. l. Sections 42A-21, 42A-22, 42A-23, 42A-24, 42A-25, 42A-26, 42A-

2 27, 42A-28, 42A-29, and 42A-30 are amended and Sections 42A-31 and 42A-32 

3 are added as follows: 

4 42A-21. Definitions. 

s In this Article, unless the context indicates otherwise: 

6 Alternative work hours program means any system that shifts the workday of 

1 an employee so that the workday starts or ends outside of a peak period, 

s including: 

9 

10 

11 

12 

13 

(I) compressed workweeks; 

(2) staggered work hours involving a shift in the set work hours of 

an employee at the workplace; or 

(3) flexible work hours involving individually determined work 

hours under guidelines established by the employer. 

14 Bundling gf parking means ~ requirement b\ the seller or lessor that ~ 

15 prospective purchaser or tenant purchase or lease ~ minimum number of 

16 parking spaces in the facilit\ as~ precondition to buying or leasing space or 

11 renewing~ lease in~ commercial m: residential building. Bundling of parking 

1 s does not include the provision of parking spaces as a component of a sale or 

19 lease when voluntarily requested by a prospective purchaser or lessee. 

20 Bundling of parking also does not include a parking space physically 

21 integrated with an individual leasable or sales unit if the parking space is 

22 dedicated to that unit and can be directly accessed through that unit;, such that 

23 onlv occupants of that unit are able to use the space or spaces. 

24 Carpool means a motor vehicle occupied by 2 or more employees traveling 

25 together. 

- 2 -
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BILL No. 36-18 

26 Commute means a home-to-work or work-to-home trip. A commute may 

21 have brief intervening stops, but the primary purpose must be travel between 

28 work and home. 

29 Date gffinal occupancy means the earlier of: 

30 ill the date on which 80 percent of~ building or project has been 

31 leased or sold; or 

32 ill two years after the first final use and occupancy certificate has 

33 been issued. 

34 Department means the Department of Transportation. 

35 Director means the Director of the Department of Transportation or the 

36 Director,s designee. 

37 District means a transportation management district created under this Article 

38 Employee means a person hired by an employer, including a part-time or 

39 seasonal worker or~ contractor, reporting to or assigned to work on~ regular 

40 basis at ~ specific workplace controlled ID: that business or organization, 

41 including~ teleworker. 

42 Employer means any (public or private) business or government entity, 

43 including the County, employing 25 or more (employees and having a 

44 permanent place of business] employees including contractors at- assigned to 

45 ~ worksite \\ ithin linl a uislrict. (The maximum number of employees on the 

46 largest shift working in a district determines the size of the employer.) 

47 Employer does not include: 

48 ( l) a [contractor, business, or government entity with no pennanent 

49 place of business in a district) home based business; 

50 (2) (a home-based business; 

51 (3)] a business with no employees housed at that work site; 

52 [( 4) any business with no pennanent workplace or location;) or 

- 3. 
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BILL No. 36-18 

53 [(5)] ill any government agency not required by law to follow 

54 County regulations. 

55 [Growth Policy means the most recently adopted Growth Policy under Section 

56 33A-l 5.J 

57 ,Von-Auto Driver .Mode Share or NADl~fS means the percent of commuters 

58 who travel bv modes other than driving an automobile. ~ADMS includes 

59 commuters who travel by transit, vanpool, biking, walking or connecting to 

60 the workplace electronicalh. NADMS does not include carpool or vanpool 

61 drivers, but it does include carpool and vanpool passengers. 

62 NADMS Goal means the specific ~ADMS percentage goal for peak period 

63 commuters in a District or aPolicv Area that has been established through a 

64 Master Plan, through the Subdivision Staging Po lie}, or through Regulation. 

65 Peak period means the hours of highest transportation use m a district each 

66 workday, as defined in the resolution creating a districtDistrict ,as established 

67 in the Subdivision Staging Policy, or established through a technical study. 

68 Planning Board means the Montgomery County Planning Board of the 

69 Maryland-National Capital Park and Planning Commission. 

10 Poliq· Area means a Transportation Policy Area adopted bv the County 

11 Council through the Subdivision Staging Policy. 

12 Project-based TDM Plan means ~ TDM plan for~ new development project. 

73 Resident means an adult domici led in the relevant area. 

74 Single-occupancy vehicle means a motor vehicle occupied by one employee 

75 for commuting purposes, other than a two-wheeled vehicle. 

76 Subdivision Staging Policy means the most recent policy adopted under 

77 Section 33A-l 5. 

78 Telework means a work arrangement where a manager directs or permits an 

79 employee to perform usual job duties away from the central workplace in 

• 4 ~ 
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BILL No. 36-18 

80 accordance with established performance expectations and agency-approved 

81 or agreed-upon terms. 

82 Traffic Mitigation Plan or TMP means ~ set of strategies designed to 

83 implement TDM at an existing commercial or residential building or~ an 

84 employer in an existing building. 

85 Transportation demand management or TDM means any method of reducing 

86 demand for road capacity.i especially during a peak period, including an 

87 alternative work hours program, carpools, vanpools, subsidized transit [pass] 

ss passes, preferential parking for carpools or vanpools, improved bicycle and 

89 pedestrian access and safety, public transportation, and [or peak period] ~ 

90 parking charge or other parking management strategies. 

91 Transportation Demand Management Plan or TDM Plan means ~ set of 

92 strategies designed to implement TDM for~ new or existing building,~ new 

93 or existing development project, or an employer. 

94 Transportation management organization means a public, nonprofit private, 

95 or public-private firm, corporation, or instrumentality created or contracted to 

96 manage or coordinate transportation demand management programs. 

97 Vanpool means a [van occupied by at least 8 employees traveling together] 

98 vehicle that has the capacity for .Q or more passengers in addition to the driver 

99 if: 

100 

IOI 

102 

ill passengers occupy 50% or more of the seats at any point during 

the trip; and 

ill the vehicle is used to transport employees between their 

103 residences, designated locations, and their place of employment 

104 for 80% or more of the miles the vehicle is driven. 

105 Workplace means the place of employment, base of operations, or 

106 predominant location of an employee. 

- 5 -
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BILL No. 36-18 

107 42A-22. Findings and purposes. 

10s (a) New economic development 1s important to stimulate the local 

109 

110 

economy. Focusing new development in high transit-service areas is 

an important County land use and economic development objective. 

111 (b) Limited transportation infrastructure, traffic congestion, inadequate 

112 

113 

114 

access to transit, bicycle and pedestrian [access) facilities, and safety 

issues impede the County's land use and economic development 

objectives. 

115 (c) Transportation demand management, in conjunction with adequate 

116 

117 

118 

119 

120 

121 

122 

123 

124 

transportation facility review, planned capital improvement projects, 

and parking and traffic control measures, will: 

(I) help provide sufficient transportation capacity to achieve County 

land use objectives and permit further economic development; 

(2) reduce the demand for road capacity, (and) promote [traffic) 

safety for all users of transportation infrastructure, and improve 

access to transit, bicycle and pedestrian [access) facilities; and 

(3) help reduce vehicular emissions, energy consumption, and noise 

levels. 

125 ( d) Improved traffic levels and air quality, and a reduction in ambient noise 

126 

127 

levels will help create attractive and convenient places to live, work, 

visit, and conduct business. 

12s (e) Transportation demand management will equitably allocate 

129 

130 

131 

132 

133 

(f) 

responsibility for reducing single-occupancy vehicle trips among 

government, developers, employers, property owners, renters, and the 

public. 

Transportation demand management should be consistent with any 

commuting goals set in the [Growth) Subdivision Staging Policy, 

- 6 -
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Master Plans, and Sector Plans. TDM should [and] foster coordinated 

and comprehensive government, private industry, and public action to: 

( 1) make efficient use of existing transportation infrastructure; 

ill increase transportation capacity as measured .Qy numbers of 

people transported; 

[(2)] ill reduce existing and future levels of traffic congestion .Qy 

moving more people in fewer vehicles; 

[(3)] G} reduce air and noise pollution; and 

((4)) ill promote traffic safety together with transit, [and] 

143 pedestrian and bicycle safety and access for all users. 

144 (g) Where a NADMS Goal has been specificallv established for a District 

145 

146 

it must be achieved for that District. Where a Poliq Area is part of a 

District, the NADMS Goal established for the Policv Area must be 

147 achieved. 

148 th) Transportation demand management will substantially advance public 

149 policy objectives. Adoption of this Article is in the best interest of the 

150 public health, safety, and general welfare of the County. 

151 42A-23. Districts; authority of the Department and Planning Board. 

152 (a) The County Council by resolution may create a transportation 

153 management district [in] (TMD) !.!1 g polic,. ™where~ Subdivision 

154 Staging Polic' requires transJJortation reviev. .). A districtDistrict may 

155 be formed from one or more Subdi\ ision Staging Policy at=e&.,Areas, 

156 even if they are not contiguous. [: 

1s1 (1) a Metro station policy area, which may include adjacent areas 

158 served by the same transportation network; or 

159 

160 

(2) an area where transportation review applies under the Growth 

Policy.) 

- 7 -
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BILL No. 36-18 

161 (b) The Department may take actions necessary to achieve effective 

1162 

163 

164 

1165 

166 

167 

168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

178 

11 79 
180 

181 

182 

183 

transportation demand management in each districrDistrict, on its own 

or by contract with any employer, transportation management 

organization, or other party, including: 

(1) regulatingcontrolling the use of or limiting public parking, by 

regulation adopted under method (2); 

(2) prohjbiting bundling of parking in new developments; 

ill monitoring and assessing traffic patterns and pedestrian access 

and safety; 

[(3)] ill 
[(4)] ill 

adopting traffic and parking control measures; 

providing transit, shuttles, circulator services, or other 

transportation services; 

.(fil implementing approved transportation-related capital projects; 

[(5)] ill promoting or implementing transit and ridesharing 

incentives; 

[(6)] (ID promoting regional cooperation between the County and 

other government agencies; 

[(7)] (2) creating cooperative County-private sector programs to 

increase ridesharing and transit use; aREior 

[(8)] (lQ) conducting surveys, studies, and statistical [analysis] 

analyses to determine the effectiveness of [traffic mitigation] 

transportation demand management plans and employer and 

building owner efforts. 

1184 ( c) In each transportation management distnctDistrict, sole source 

185 

186 

contracts may be signed with, or funds granted to, one or more 

transportation management organizations to carry out transportation 

. 8 . 
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demand management programs that the Department could otherwise 

carry out, under Chapter l I B. 

189 (d) The Department and the Planning Board may, in accordance with this 

190 

191 

192 

Article and other applicable law, jointly or separately impose 

transportation demand management measures as conditions on the 

Board's approval of development in any districtDistrict. 

193 (e) Each districtDistrict may have a Transportation Management District 

194 Advisory Committee if the Executive by regulation decides a 

195 Committee is necessary to carry out this Article or if the Council creates 

196 a Committee by resolution. The Executive or Council may designate 

197 any existing advisory body appointed by the Executive and confirmed 

198 by the Council to serve as a Transportation Management District 

199 Advisory Committee. The Executive must appoint1 and the Council 

200 must confirm1 members of any Advisory Committee. The County must 

201 not compensate members of an Advisory Committee for their services. 

202 Advisory Committee members, not otherwise public employees as 

203 defined in Chapter l 9A, are not subject to the financial disclosure 

204 provisions of that Chapter. 

205 42A-24. (Traffic mitigation plans] Transportation Demand Management 

206 Plans for Employers. 

201 (a) Transportation Demand Management ([DM) Plans (Or an Individual 

208 

209 

2 10 

211 

212 

213 

Employer. 

ill The Director must require an employer subject to this Section to 

submit~ TDM Plan meeting the requirements of this Section [If 

an employer is subject to this Section, and] ·if the Couneil by 

resolutioR or in the IGrov.rthl Subdivision Staging Policy !:las 

appro" ea the use of traffic mitigation plans Q! I.QM ~ in a 

- 9 -
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BILL NO. 36-18 

giiw en district[, the Director must notify the employer by letter 

that the employer must submit a traffic mitigation plan meeting 

the requirements of this Section). 

((b )] ill Upon written request from the Director, an employer 

v<ithin f! dislrict must provide the Director with the number of 

full-time and part-time employees working for that organization 

fil anvb" workplace within ID! distrietin each Policv Area or 

District. 

ill An employer (who employs 25 or more employees in a district 

at any time within one year before receiving notice under 

subsection (a)] must submit a [traffic mitigation plan] TDM Plan 

to the Director if: 

(Al the employer 1s m ~ Red Policy Area under the 

Subdivision Staging Policy and has 25 or more employees 

reporting to or assigned to that workplace; 

ill) the employer is in an Orange Policy Area under the 

Subdivision Staging Policy and has l 00 or more 

employees reporting to or assigned to that workplace; 

(Q the employer is in ~ Yellow Policy Area under the 

Subdivision Staging Policy and has 200 or more 

employees reporting to or assigned to that workplace; or 

(ill the employer is in one of the following d1strictsDistricts 

and has 25 or more employees reporting to or assigned to 

~workplace: 

Silver Spring TMD 

Friendship Heights TMD 

Bethesda TMD 

- I 0 -
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245 

1246 

247 

1248 

249 

250 

251 

252 

253 

254 

255 

1256 

257 

258 

259 

260 

261 

262 

263 

264 

265 

266 

North Bethesda TMD 

Greater Shady Grove TMD 

White Oak TMD. 

BILL No. 36-1 8 

l(c)] (11 The [traffic mitigation plan should] TDM Plan must be 

consistent with and contribute to the achievement of any 

NADMS Goal or other commuting goals set in the [Growth] 

Subdivision Staging Policyi Master Plans, Sector Plans, and any 

individual project-based goals or interim goals established in the 

regulations implementing this Article. The TDM Plan must 

include strategies required ID:: regulation and other strategies 

selected ID:: the employer from those permitted ID:: regulation or 

proposed ID:: the employer and approved ID:: the Director. A 

[traffic mitigation plan] IDM Plan may include an alternative 

work hours program, carpool or vanpool incentives, subsidized 

transit passes, preferential parking for carpools and vanpools, 

parking management strategies, peak period or single-occupancy 

vehicle parking charges, improved transit, bicycle and pedestrian 

access and safety, telework, and other transportation demand 

management measures approved ID:: the Director. 

[(d)J ill Each employer must submit its [traffic mitigation plan] 

TOM Plan within 90 days after receiving written notice from the 

Director that i1 is required (under subsection (a)]. The Director 

may extend an employer's time to file a [traffic mitigation plan] 

TDM Plan for good cause. 

[(e))(hl Consolidated Employer Transportation Demand Management 

Plans. 

- 11 -
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(1) An employer may submit a consolidated [traffic mitigation plan] 

TDM Plan with other employers in the same building or building 

complex. An owner of a nonresidential building in a 

districtDistrict may submit a consolidated [traffic mitigation 

plan] TOM Plan on behalf of one or more employers in the 

building. 

(2) A consolidated plan must be designed so that the action it 

requires satisfies this Section for employers covered by the plan 

and complies with the regulations implementing this Section. 

276 [(f)] {£) Actions and assistance to be provided. The Director must: 

277 ill offer to help employers prepare IDM Plans; 

278 ill decide if each proposed plan meets the requirements of this 

279 Section; and 

280 ill help an employer revise ~ plan that the Director determines does 

281 not meet the requirements of this Section. 

282 @ Resubmission gfTDM Plan. The Director may require an employer to 

283 

284 

285 

286 

resubmit~ plan that the Director finds inadequate to achieve any Non 

till.!Q Dri1.-er Mode ~ goals NADMS Goals or other commuting 

goals fur !hfil district. Once~ plan has been approved, the Director must 

not require an employer to submit ~ revised plan that meets the 

287 requirements of this Section more than once every two years. 

288 W Annual TDM Plan report. An employer must submit ~ report on 

289 

290 

291 

292 

293 

strategies used to implement~ TDM Plan, including progress achieved 

under that plan, to the transportation management organization and the 

Director on ~ schedule established ID: the Director. 

[(I) The Director may require an owner of a nonresidential building 

in a district to submit a traffic mitigation plan if: 

- 12 -
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(A) the Director finds that a plan is necessary to achieve the 

purpose of this Article because of the owner's control of 

parking or common space or for similar reasons; and 

(B) the Director notifies the owner of the building under 

subsection (a).J 

((2) As specified in the notice, the owner's plan may cover all or some 

employers in the building. A plan submitted under this 

subsection may be in addition to one an individual employer 

must submit.) 

[(3) After receiving notice under this Section, an owner must submit 

a traffic mitigation plan that meets the requirements applicable 

to an employer.) 

306 [(g) ( 1) The Director may require an owner of a residential building or 

307 

308 

309 

310 

311 

312 

313 

314 

315 

316 

317 

complex with at least I 00 dwelling units, including a common 

ownership community as defined in Chapter 1 OB, in a district to 

submit a traffic mitigation plan if: 

(A) the Director finds that a plan is necessary to achieve the 

purpose of this Article because of the owner's control of 

parking or common space or for similar reasons; and 

(B) the Director notifies the owner of the building under 

subsection (a). 

(2) After receiving notice under this Section, an owner of a 

residential building must submit a traffic mitigation plan that 

meets the requirements applicable to an employer.) 

318 [(h) The Director must offer to help employers and owners prepare traffic 

319 mitigation plans.) 

320 [(i) The Director must: 

- 13 -
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(I) decide if each proposed plan meets the requirements of this 

Section; and 

(2) help the employer or owner revise a plan which does not meet 

the requirements.] 

325 ((j) The Director may require an employer or owner to resubmit a plan that 

326 is not consistent with any commuting goals set in the Growth Policy. 

327 The Director must not require an employer to submit a plan that meets 

328 the requirements of this Section more than once every 2 years. An 

329 employer must submit a report on transportation management measures 

330 used to implement a traffic mitigation plan to the transportation 

331 management organization based on a schedule the Director sets.) 

332 42A-25. [Traffic mitigation agreements) Transportation Demand 

333 Management Plans for Existing Buildings. 

334 ((a) Any proposed subdivision or optional method development in a district 

335 

336 

337 

338 

339 

must be subject to a traffic mitigation agreement ifthe Planning Board 

and the Director jointly decide, under standards adopted by the Council 

for the adequacy of public transportation, that more transportation 

facilities or transportation demand management measures are necessary 

to meet any commuting goals set in the Growth Policy.] 

340 [(b) A traffic mitigation agreement must specify transportation demand 

341 

342 

343 

344 

management measures that the applicant or a responsible party must 

carry out. The measures must be calculated to ensure that public 

transportation will be adequate to meet commuting goals set in the 

Annual Growth Policy.) 

345 [(c) A traffic mitigation agreement may require: 

346 (I ) naming a transportation coordinator; 

347 (2) limits on parking spaces; 

- 14. 
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(3) peak period or single-occupancy vehicle parking charges; 

(4) preferential parking for carpools and vanpools; 

(5) subsidies for employees not using single-occupancy vehicles; 

( 6) financial or other participation in building or operating on- or off­

site transportation facilities or systems; 

(7) providing space on a periodic basis for marketing and 

promotional activities of the district; 

(8) designating permanent areas in prominent locations to display 

information on commuting options; or 

(9) other transportation demand management measures.) 

358 [(d) A traffic mitigation agreement must be: 

359 (1) agreed to by the applicant, the Department, and the Planning 

360 

361 

362 

363 

364 

365 

Board; 

(2) made an express condition of any approval for subdivision under 

Chapter 50 or optional method development under Chapter 59; 

(3) subject to all other review and approval requirements of Chapter 

50 and Chapter 59; and 

(4) recorded in the County's land records.) 

366 [(e) A traffic mitigation agreement may: 

367 (I) require adequate financial security, including bonds, letters of 

368 

369 

370 

371 

credit, or similar guarantees; 

(2) bind future tenants of the development; and 

(3) specify liquidated damages, specific performance, or other 

contractual remedies, as appropriate.) 

372 [(f) The Department must enforce the terms of each traffic mitigation 

373 agreement. This does not limit the Planning Board's authority to revoke 

- 15 -
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or otherwise enforce any approvals for subdivision under Chapter 50 or 

optional method development under Chapter 59.] 

376 (fil Transportation Demand Management (TDM) Plans for Existing Non-

377 

378 

1379 

380 

381 

382 

383 

384 

385 

386 

387 

388 

389 

390 

391 

392 

393 

394 

residential Buildings. 

ill The Director may require an owner of~ nonresidential building 

in ~ districtDistrict to submit~ TDM Plan if: 

(A} the Director finds that ~ plan is necessarv to achieve the 

purpose of this Article; and 

on the building is not subject to either ~ traffic mitigation 

agreement currently in effect or~ Project-based TDM Plan 

under Section 42A-26. 

ill If an existing non-residential building is subject to this Section, 

the Director must notify the building owner that ~ TDM plan 

meeting the requirements of this Section must be submitted. As 

specified in the notice, the owner's plan may cover all or some 

employers in the building. A plan submitted under this 

subsection may be in addition to one an individual employer 

must submit. 

ill After receiving notice under this Section, an owner must submit 

~ TDM Plan meeting the requirements established in the 

Executive Regulations for approval !2y the Director. 

395 ili} Transportation Demand Management (TDM) Plans for Existing Multi-

396 

397 

1398 

399 

400 

Unit Residential Buildings. 

ill The Director may require an owner of~ residential building or 

complex with at least I 00 dwelling units in ~ districtDistrict_, 

including ~ common ownership community as defined m 

Chapter 1 OB, to submit~ TDM Plan if: 

• 16. 
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(Al the Director finds that ~ plan is necessary to achieve the 

purpose of this Article; and 

{ID the building is not subject to either ~ traffic mitigation 

agreement currently in effect or to~ Project-based TDM 

Plan under Section 42A-26. 

ill If an existing multi-unit residential building is subject to this 

Section, the Director must notify the building owner(s) that ~ 

TOM Plan meeting the requirements of this Section must be 

submitted. 

ill After receiving notice under this Section, the owner(s) must 

submit ~ TDM Plan that meets the requirements established in 

the Executive Regulations for approval ~ the Director. 

413 (£) Actions and assistance to be provided. The Director must: 

414 

415 

416 

417 

418 

ill offer to help building owners prepare TOM Plans; 

ill decide if each proposed plan meets the requirements of this 

Section; and 

ill help the building owner(s) revi se~ plan which does not meet the 

requirements. 

419 fill Resubmission g[ TDM Plan. The Director may require ~ building 

420 

421 

422 

423 

424 

owner to resubmit ~ plan that the Director finds inadequate to achieve 

any Non Auto Driver Mode ~ goals NADMS Goal or other 

commuting goals .fu!: !hfil distncl. Once~ plan has been approved, the 

Director must not require~ building owner to submit~ revised plan that 

meets the requirements of this Section more than once every two years. 

425 W Annual TDM Plan report. A building owner must submit ~ report on 

426 strategies used to implement~ TOM Plan, and progress on achievement 
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427 of goals under that plan, to the transportation management organization 

428 and the Department based on~ schedule established .Qy the Director. 

429 42A-26. [Annual survey) T ransportation Demand Management Plans for New 

430 Development Projects. 

431 [(a) The Director, after consulting the appropriate Advisory Committee, 

432 

433 

must schedule an annual commuter survey, unless the Director 

determines that a less frequent plan is appropriate. ) 

434 [(b) The Director, after consulting the appropriate Advisory Committee, 

435 

436 

437 

438 

439 

must prepare a survey that generates information to: 

(l) create an accurate data base of employee commuting patterns in 

the district; and 

(2) monitor progress toward reaching any commuting goals set in the 

Growth Policy.] 

440 [(c) The Department must distribute the survey to employers based on a 

441 

442 

443 

schedule the Director sets. Each notified employer must distribute, 

collect, and return the completed surveys to the transportation 

management organization within 45 days after receiving the surveys.) 

444 [(d) An employer must make a good faith effort to generate survey 

445 

446 

responses from employees with the objective of achieving at least an 

80 percent compliance rate.] 

447 W Applicability. This Section applies to any owner or applicant for~ new 

448 

449 

450 

451 

452 

453 

development or construction project that submits an application for ~ 

proposed subdivision or optional method development, site plan, 

conditional use or building permit for a project that is of the sizes 

referenced in .f! district, hill eKdudingsubsection (b) below. This 

Section does not applv to any project consisting solely of single family 

detached housing-; or which consists solely of renovations to, or a 
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change in use of, an existing building or buildings unless the change in 

use causes the project to exceed the sizes referenced in subsection (b) 

below. All stteh-applicants subject to this Section must obtain approval 

from the Department for ~ Project-based Transportation Demand 

Management (TDM) Plan. This approval must be obtained prior to 

Planning Board appro'> al the issuance of~ application, Q! QtiQr team 

building pennit bv the Department of Permitting Services appro11al .fur 

projects !!Q! reguirmg Planning Board action. Projects subject to this 

Section include developments: 

ill in !!-Red, Orange or Yellow Subdivision Staging Policy 

AreaAreas and larger than the minimum sizes shown in 

subsection .(hl.;. 

ill that do not have ~ fully-executed traffic mitigation agreement in 

effect; and 

Q.) where the Department decides, under standards adopted ~ the 

Council for the adequacy of transportation, including ~on Auto 

DriYer Mode Share goals J\IADMS Goals and other commuting 

goals adopted in Master Plans, Sector Plans and, the Subdivision 

Staging Policy, or through an ·executi\·e regulation, that more 

transportation facilities or transportation demand management 

measures are necessary to meet the County' s commuting goals. 

Levels gf Project-based TDM Plans. An owner or applicant for~ new 

development or construction project may be required to submit~ Level 

l TDM Basic Plan, ~ Level £ TDM Action Plan, or ~ Level J. TDM 

Results Plan based on the size and location of the projectproject · s 

development as follows: 
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ill An owner or applicant for~ project located in ~ Red Policy Area 

under the Subdivision Staging Policy must: 

{Al submit ~ Level l TOM Basic Plan for ~ project with at 

leastup to 25,000 gross square feet, hill ~ !:lliIB Qf ~ 

!Q 100,000 ~ square ~ and 

ill) submit ~ Level J. TDM Results Plan for ~ project with 

more than -l-4{f25 ,000 gross square feet; 

ill An owner or applicant for~ project located in an Orange Policy 

Area under the Subdivision Staging Policy must: 

(A) submit a Leve} t TDM Basic Plan for a project with at 

least 25,000 gross square feet, but less than or equal to 

75,000 gross square feet: 

( B) submit a Level 2 TOM Action Plan for a project with more 

than 75,000 gross square feet, but less than or equal to 

150.000 gross square feet; and 

(C) submit a Level 3 TDM Results Plan for a project with 

more than 150,000 gross square feet; 

Ql An own~r or applica01.f9r a project locat£,d in .~ Y.sllPw Poli~l 

Area under the S!.ibdivision Staging Policy must: 

{Al submit ~ Level l TOM Basic Plan for ~ project with at 

least 50,000 gross square feet, but less than or equal to 

100,000 ~square~ 

00 submit!! Level .f ffiM Action Elfil! fur!! project~~ 

!h!IB I 00.000 grQ§§ square ~ ill!! ~ !hill! Qf ~ !Q 

200,000 ~square~~ 

f£j submit ~ ~ J_ TI!M Results fur! fur !! proieet ~ 

~ !film 200,000 ~ square ~ 
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f:Al submit ~ ~ l .EQM ~ El@ fur ~ projeet ~ fil 

~ 75,000 fil9§§ square~ hkl.1 ~ !.hfil! Q[ ™1: !.Q 

150,000 gross square feet; and 

(fil submit ~ Level i TDM Action Plan for~ project with more 

than 150,000 gross square feet. 

ill If an adopted Master Plan or Sector Plan requires ~ higher Level 

of Project-based TDM Plan, those Master Plan or Sector Plan 

requirements override those described in paragraphs ill m or 

ill An owner or applicant for ~ project with ~ gross square feet size 

disproportionate to its impact on traffic ~ large floor area 

warehouses with lower impacts; small floor area food or 

beverage establishments with higher impacts) may be required to 

adhere to ~Project-based TDM Plan Level that is either lower or 

higher than otherwise required .Qy its size and location, in 

accordance with the development approval and consistent with 

the Executive Regulation implementing this Article. 

Components gf Project-based TDM Plans. The components of each 

Project-based TDM Plan Level are described in detail in the Executive 

Regulation adopted to implement these provisions. Each plan must 

include the components listed below and in the Executive Regulation. 

The plan must be submitted b'. the owner or applicant and approved ~ 

the Department. Any owner or applicant may choose to comply with 

the requirements for~ higher Level of Project-based TDM Plan. 
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ill Le"el One: A Project-based TDM Basic Plan is not required to 

include specific project-based strategies other than providing 

information, but must implement County-led strategies at the 

Project and must include: 

® Appointment gj a Transportation Coordinator and 

Commitment to Cooperate with the Department 's 

Programs. Each owner of ~ project must designate an 

individual responsible to assist and cooperate with the 

Department's efforts to achieve the Non Auto Driver 

Mode Share goals NADMS Goals and other traffic 

mitigation and commuting goals establii;;hed fu! !hill™ 

This assistance must include distribution of information on 

commuting options to the on-site population; coordinating 

with the Department to conduct on-site commuting-related 

outreach events; ensuring participation in commuter 

surveys l?y the on-site population; attending occasional 

training sessions for Transportation Coordinators; and 

other duties included in the Executive Regulation. 

(ID Notification. Each owner of~ project is required to notify 

the Department in writing within 30 days of receipt of final 

Use and Occupancy certificate from the Department of 

Permitting Services of the designated Coordinator's 

contact information; and within 30 days of any subsequent 

change in that designation or contact information. 

~ Access to the Project. Each owner must provide space on­

site l?y prior arrangement with the Department to allow the 

Department to promote TOM, including participation in 
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commuter surveys. Such space need not be exclusively 

for this purpose but must be suitable for this purpose, as 

determined Qx the Department. 

{ill TDM Information. Displays of TOM-related infonnation 

must be placed in ~ location visible to employees, 

residents and other project users. 

ill Level Two: A Project-based TOM Action Plan reqmres ~ 

commitment Qx the owner or applicant to specific actions to help 

the County achieve district wideNADMS Goals or other 

commuting goals established in an executive regulation. The 

plan must include project-based strategies and demonstrate over 

time that the adopted strategies are contributing toward 

achievement of the district' 5 commuting goals, in compliance 

with the Executi\·e Regulations.executive regulation. A project 

must be considered to be contributing toward achievement of the 

district's commuting goals if the biannual surveys of building 

occupants demonstrate increased on-site Non-Auto Driver Mode 

Share, or ~ measurable improvement in an alternative 

Department-approved metric, if applicable, in prooortion to the 

level necessary to achieve ~ goal five percent "'.\:ADMS above 

the '-IADMS Goal Qx the date established in the project's TOM 

plan. Once the NADMS Goal or other commuting goals have 

been achieved. the owner must maintain the le\·el necessan· to 

continue achieving the goal. A Project-based TOM Action Plan 

must include the Project-based TOM Basic Plan components and 

the following: 
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{A} Selection 9f Strategies. The owner or applicant must 

propose ~ Project-based TOM Plan that includes required 

strategies and selected optional strategies from the 

"Sample Menu of TDM Strategies" identified in the 

Executive Regulation. Additional strategies may be 

proposed Q.y the owner or applicant and may be included 

in the Project-based TDM Plan if approved Q.y the 

Department. 

ill) Commitment to Fund and Implement the Plan. The owner 

or applicant must commit to fund and implement the 

Project-based TDM Plan at an adequate level to contribute 

toward achievement of the district"s commuting goals. 

(Q Self-Monitoring. The owner or applicant must conduct 

self-monitoring, consistent with Department 

requirements, to determine if the Project-based TOM Plan 

is contributing toward achievement of the district's 

goals.commuting goals. This self-monitoring must be 

conducted in addition to any monitoring conducted by the 

Department. 

ill.) Biennial Report. Progress reports must be provided to the 

County in alternating years, in ~ format consistent with 

Department requirements. 

(fil Addition and/or Substitution g[Strategies. If the strategies 

initially selected fmm ~ ·•sample ~ Qf IJ2.M 

Strategies" !2y the owner or applicant do not result in the 

plan contributing toward achievement of district goals !2y 

four years after Date of Final Occupancy, the Department 
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may regmre rev1s1ons in the project's plan using the 

"Sample Menu of TDM Strategies" or other strategies 

proposed .Qy the owner or applicant. The Department must 

require that the ovmer or applicant implement parking 

management strategies for projects that fail to 

oemonstrate progress toward attaining the commuting 

goals. Parking management strategies may include 

limiting the parking available for use bv employees 

commuting during peak periods. The owner or applicant 

must agree to implement these revised strategies if 

required .Qy the Department at ~ level consistent with the 

owner's commitment to fund and implement the plan. 

This process may be repeated until the project 

demonstrates it is contributing toward achievement of 

district goals, coAsisteAt with ~ EKecuti¥e 

RegulationsDistrict commuting goals, consistent with the 

executive regulationr. Once the NADMS Goal or other 

commuting goals have been achieved, the owner must 

maintain the level necessarv to continue achieving the 

goal. 

ill Additional Funding Commitment. If the project does not 

contribute toward achievement of districtthe commuting 

goals .Qy six years after Date of Final Occupancy, the 

Department may require increased funding .Qy the owner 

for existing or new TDM strategies to be implemented at 

the project. The owner must commit additional funds to 

supplement on-site strategies if required .Qy the 
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Department. The amount of the additional funding must 

be as established in the Executive Regulationexecutive 

regulation. 

.{Q} Rewerd'i.Performance Incentives. The owner may be 

eligible for annual rewardsperformance incentives 

established !?y the Department for continued contribution 

over multiple years toward achievement of 

districtcommuting goals, including reductions in TDM 

fees or other financial benefits, as established in the 

Executi,·e Reguletienexecutive regulation. 

Level Three: A Project-based TDM Results Plan requires ~ 

commitment !?y the owner or applicant to achieve certain NoA 

&!!:ill Dri'l er Mode Share l\!ADMS Goals and related commuting 

goals at that project. The plan must include project-based 

strategies and demonstrate that the plan is achieving the goals 

established for the project. Those~ The project plan may 9e 

~establish a project ~AD\'lS Goal that is up to, five-percent 

higher Q! ti\ e percent lower than the district" s goels~ADMS 

Goals based on project-specific parameters, consistent with the 

Executive Regulation. executiYe regulation. When approving 

the Project-Based TOM Results Plan, the Director must make a 

determination that the commuting goals for the District or Polic\ 

Area will he attained with the established project NADMS Goal. 

The plan must be submitted !?y the owner or applicant and 

approved !?y the Department. A Project-based TDM Results Plan 

must include the Project-based TDM Action Plan components 

and the following: 

- 26 -
C·\Users\CONKLC01\Desktop\Bill 36-18.CE Proposed Rev1s1ons.2 7 19.docx 



667 

668 

669 

670 

67 1 

672 

673 

674 

675 

676 

677 

678 

679 

680 

681 

682 

683 

684 

685 

686 

687 

688 

689 

690 

691 

692 

693 

BILL No. 36-18 

(A) Independent Monitoring. Monitoring ~ ~ consultant 

approved ~ the Department, to determine whether the 

project is meeting its goals. This monitoring must be done 

on ~ regular basis consistent with the Executive 

Regulations. 

{ID Addition and/or Substitution Q[Strategies. If the strategies 

initially selected Jn: the owner or applicant do not result in 

the project achieving its goals gy six years after Date of 

Final Occupancy, the Department may require revisions in 

the project's plan using the "Sample Menu of TDM 

Strategies" or other strategies proposed~ the owner or 

applicant. The Department must require that the o\\lner or 

applicant implement parking management strategies for a 

project that fails to achie\e its S?oals. ParkinQ. management 

strategies ma} include limiting the parking available for 

use hv emplo\ees commuting during peak periods. The 

owner or applicant must agree to implement these revised 

strategies if required Jn: the Department at ~ level 

consistent with the owner's commitment to fund and 

implement the plan. This process may be repeated until 

the project demonstrates it is achieving its goals, in 

compliance with the Executi\ e Regulationsexecutive 

regulation. 

(Q Additional Funding Commitment. If the strategies 

selected hY the owner or applicant do not result in 

achievement of the project goals gy six years after Date of 

Final Occupancy, the Department may require increased 
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funding Qy the owner for existing or new TDM strategies 

to be implemented at the project. Additional increases in 

funding may be required if the goals have still not been 

achieved Qy eight years after Date of Final Occupancy. 

The owner must commit additional funds to supplement 

on-site strategies if required Qy the Department. The 

amount of the additional funding must be as established in 

the Executive Regulationexecutive regulation. 

(ill Rew&nis.Performance Incentive~. The owner may be 

eligible for annual rewardsperformance incentives 

established Qy the Department for continued achievement 

of project goals over multiple years, including reductions 

in TDM fees or other financial benefits, as established ~ 

1101 the Executive Regulationexecutive regulation. 

708 @.} Process. A Project-based TDM Plan must be: 

709 

710 

711 

712 

713 

714 

715 

716 

717 

718 

ill proposed Qy the owner or applicant and approved Qy the 

Department; 

ill made an express condition of any approval for: 

{A) subdivision or another plan approval under Chapter 50; 

.(fil site plan or another plan approval under Chapter 59; or 

.(Q building permit for~ recorded lot; 

ill subject to all other review and approval requirements of Chapter 

50 and Chapter 59, with approval of the Department required for 

any revisions to an approved TDM Program; and 

ill recorded in the County's land records. 
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A Project-based TDM Plan must be required for all such approvals 

except where equivalent provisions of~ fully-executed traffic 

mitigation agreement for the project are in effect in perpetuity. 

122 ~ En(Orcement. The Director must enforce the terms of each Project-

723 based TDM Plan. This does not limit the Planning Board's authority to 

724 revoke or otherwise enforce any approvals under Chapter 50 or Chapter 

725 59. Where @ Project based I.QM .eJfil1 ~ ~ condition Qf subdivision. 

726 optional method, ~ ~ Qf conditional ~~Planning Board !!illfil 

727 coAfirrn !hfil IQM Elfil! ill!§ ~ appro•1ed .Qy ~ Director bef.ore 

728 issuing fllli!l approval. Where~ Project-based TDM Plan is~ condition 

729 of building permit approval, the Department of Permitting Services 

j 130 must confirm that the TOM Plan has been approved !2y the Director 

131 prior to issuing~ building permit. 

132 42A-27. [Executive report) Traffic Mitigation Agreements. 

733 [(a) By December 1 of each even-numbered year, the Director must submit 

734 to the appropriate Advisory Committee and the Planning Board a report 

735 on transportation demand management in each district. The report 

736 should include: 

737 

738 

739 

740 

741 

742 

743 

744 

745 

( 1) employee commuting patterns by employer; 

(2) auto occupancy rates by employer; 

(3) level of service measurements for each intersection in the policy 

area and selected critical intersections outside the area; 

(4) parking supply and demand; 

(5) status of road or intersection improvements, signal automation, 

improved bicycle and pedestrian access and safety, and other 

traffic modifications in or near the policy area; 

( 6) transit use and availability; 
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746 (7) carpool and vanpool use; and 

747 (8) the source and use of any funds received under this Article.) 

748 [(b) By March I of each odd-numbered year, the Executive must forward 

749 

750 

each report to the Council. The Executive must note any area of 

disagreement between the Director and an Advisory Committee.) 

751 [(c) If any commuting goals set in the Growth Policy are not met 4 years 

752 after a district is created, the Director must recommend corrective 

753 action to the Executive. This action may include mandatory mitigation 

754 measures. If the Executive agrees that such action is necessary, the 

755 Executive should propose appropriate legislation or adopt appropriate 

756 regulations as authorized by law.I 

757 Entorcement. The Department must enforce the terms of each traffic 

758 mitigation agreement. This does not limit the Planning Board's authority to 

759 revoke or otherwise enforce any approvals for subdivision under Chapter 50 

760 or optional method development under Chapter 59. 

761 42A-28. [Regulations) Commuter survey and related data collection. 

762 [The Executive may adopt regulations under method (2) to implement this 

763 Article. J 

764 (ill The Director, after consulting the appropriate Advisory Committee, 

765 must conduct l! commuter survey, or obtain through other available 

766 mechanisms, data on commuting !2y employees and residents within l! 

767 defined area. The data must be obtained on l! schedule determined !2y 

768 the Director. 

769 {hl The Director, in consultation with the appropriate Advisory Committee, 

770 

771 

must prepare a survey or other data collection mechanism as necessary 

to generate information to: 
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ill create an accurate data base of employee and resident commuting 

patterns .!!l ~ distnct; and 

ill monitor progress toward reaching any commuting goals set in the 

Subdivision Staging Policy, Master Plans or Sector Plans, as 

implemented ID'.. the Department through Executive Regulations 

or other adopted policies and procedures. 

778 (£} The Department must distribute the survey to employers; building 

779 

780 

781 

782 

783 

784 

owners or managers; tenants, condominium and homeowners 

associations; Transportation Coordinators, and others required to 

conduct the survey or to participate in other ways in the data collection 

process, based on ~ schedule the Director sets. The Department may 

also collect commuting data through other available mechanisms in 

addition to Qr in place of the commuter survey. 

785 (ill Each notified employer, building owner or manager, Transportation 

786 

787 

788 

789 

790 

Coordinator or other entity must distribute, collect, and return the 

completed surveys, or otherwise provide the required data through 

other Department-approved mechanisms. Data collected must be 

provided to the transportation management organization and the 

Department within the time period established ID'.. the Department. 

791 UD Any entity required to participate in the commuting survey, or to 

792 

793 

794 

795 

participate in data collection through another mechanism, must make g 

good faith effort to generate survey responses or other data from their 

target population with the objective of achieving at least g 60 percent 

compliance rate. 

796 42A-29. [Transportation Management Fee] Executive report on 

1797 T\1DsTransportation Demand Mana2ement. 

798 [(a) Authority. 
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(1) The Council may by resolution adopted under Section 2-57 A set 

the transportation management fee that the Department must 

annually charge, under the Alternative Review Procedures in the 

Growth Policy, an applicant for subdivision or optional method 

development approval in a district and each successor in interest. 

(2) If the resolution creating a district authorizes the Department to 

charge a transportation management fee to any of the following 

persons, the Council may, by resolution adopted under Section 

2-57 A, set the fee that the Department must charge: 

(A) an applicant for subdivision or optional method 

development in the district who is not subject to a 

transportation management fee under the Alternative 

Review Procedures in the Growth Policy and each 

successor in interest; and 

(B) an owner of existing commercial and multi-unit residential 

property in the district.) 

815 ((b) Use of revenue. The revenue generated by a transportation 

816 management fee must be used in the district in which the development 

817 

818 

819 

820 

821 

822 

823 

or property subject to the fee is located to cover the cost of: 

( l) administering the district, including review and monitoring of 

traffic mitigation plans under Section 42A-24 and traffic 

mitigation agreements under Section 42A-25; and 

(2) any program implemented under Section 42A-23(b ), including 

any vehicle or other equipment necessary to carry out the 

program.) 

824 [(c) Rate. The rate of a transportation management fee must be set to 

825 produce not more than an amount of revenue substantially equal to the: 
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826 

827 

828 

829 

830 

831 

832 

833 

834 

835 

BILL No. 36-18 

( 1) portion of the cost of administering the district, including the 

review and monitoring of traffic mitigation plans under Section 

42A-24 and traffic mitigation agreements under Section 42A-25, 

reasonably attributable to the transportation effects of the 

development or property subject to the fee; and 

(2) portion of the cost of any program implemented under Section 

42A-23(b ), including any vehicle or other equipment necessary 

to carry out the program, reasonably attributable to the 

transportation effects of the development or property subject to 

the fee.] 

836 [(d) Method. A transportation management fee may be assessed on: 

837 

838 

839 

840 

841 

842 

843 

844 

845 

(I) the gross floor area, the maximum or actual number of 

employees, or the average number of customers, visitors, or 

patients, in a nonresidential building; 

(2) the number of dwelling units, or the gross floor area, m a 

residential building; 

(3) the number of parking spaces associated with a building; or 

( 4) any other measurement reasonably related to transportation use 

by occupants of, employees located in, or visitors to a particular 

development or property.] 

846 [(e) Variation. The transportation management fee and the basis on which 

847 

848 

it is assessed may vary from one district to another and one building 

category or land use category to another.] 

849 W fu December l of each even-numbered year, the Director must submit 

850 

1851 

to the appropriate Advisory Committee and the Planning Board~ report 

on transportation demand management in ~ operating district.. The 
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852 

853 

854 

855 

856 

857 

858 

859 

860 

861 

862 

863 

864 

865 

866 

867 

868 

869 

870 

BILL No. 36-18 

report should include the following information to the extent feasible 

within the constraints of available resources: 

ill employee commuting patterns !?y employer, building or project; 

residential commuting patterns !?y building or project; other 

commuting or travel patterns as appropriate; 

ill auto occupancy rates Q.y employer, residential unit or other 

appropriate measures; 

f4{3) 

ill 
ill 

t§(5) 

le' el of ·;erv1ce measurements for each major intersectioA iA the 

policy~ fill!! selected critical intersections outside~™ 

parking supply and demand; 

status of road or intersection improvements, s1gAal automation, 

hie\ cle !!ill! pedestrian access ill!!! safety, fillli ~ traffic 

modifications in QI~ !M district; 

ill transit use and availability; 

(.'.75) carpool and vanpool use; 

(86) bicycle and bikeshare use; 

(Q7) use of other transportation modes relevant to analyzing 

87 1 achievement of commuting goals; and 

1872 ( W8) the source and use of any funds received under this Article. 

873 (hl By March! of each odd-numbered year, the Executive must forward 

874 

875 

~ reportrequired reports to the Council. The Executive must note 

any area of disagreement between the Director and an Advisory 

876 CommitteeCommittees. 

877 .{£} If any commuting goals set in the Subdivision Staging Policy are not 

1878 met~~~~ district~ createdb\ 2030 or Q): ~ J.!li 20:7the 
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1879 dates established bv master plans, whichever is later, the Director must 

880 recommend corrective action to the Executive. This action may include 

881 additional mitigation measures. If the Executive agrees that such action 

882 is necessary, the Executive should propose appropriate legislation or 

883 adopt appropriate regulations as authorized .Qy law. 

884 42A-30. [Enforcement] Regulations. 

885 [The Department must enforce this Article. An employer that does not submit 

886 a traffic mitigation plan or provide survey data within 30 days after a second notice 

887 has committed a class C violation. An owner who does not submit a traffic 

888 mitigation plan within 30 days after a second notice has committed a class C 

889 violation. A party to a traffic mitigation agreement under Section 42A-26 who does 

890 not comply with the agreement within 30 days after notice has committed a class A 

891 violation.) 

892 The Executive must adopt regulations under method ill to implement this 

893 Article. The regulations may implement the requirements of this Article in phases. 

894 42A-31. Transportation Demand Management Fee. 

895 W Authority. 

896 ill The Council may, .Qy resolution adopted under Section 2-57 A, 

897 set the transportation demand management fee that the 

898 Department must annually charge an applicant, and each 

899 

900 

901 

902 

903 

1904 
905 

successor in interest, for subdivision, optional method 

development approval, or£! building permit. 

ill The Department is authorized to charge £! transportation demand 

management fee adopted .Qy the Council to: 

(Al an applicant for subdivision or optional method approval, 

site plan approval or g building permit in g districtDistrict; 

and 
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906 

1907 

908 

909 
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ill.} an owner of existing commercial, industrial or multi-unit 

residential developed property in the districtDistrict, 

including ~ property where the principal use is ~ 

commercial parking facility. 

910 .(Q) Use 9[ revenue . The revenue generated !2y ~ transportation demand 

9 11 

912 

913 

1914 
915 

1916 
917 

918 

919 

920 

management fee must be used in the transportation management 

districtDistnct in which the development or property subject to the fee 

is located to cover the cost of: 

ill administering the disuictDistrict and TDM strategies, and 

coordinating with projects and occupants (including employees 

and residents) within that districtDistrict or Policy Area, 

including review and monitoring ofTDM Plans; and 

{l} any program implemented under Section 42A-23(b), including 

any vehicle or other equipment necessary to ~ out the 

program. 

921 ~ Rate. The rate of~ transportation demand management fee must be set 

922 

923 

1924 

925 

926 

927 

928 

929 

930 

931 

932 

to produce not more than an amount of revenue substantially equal to 

the: 

ill portion of the cost of administering TDM in the districtDistrict, 

including the review and monitoring of TDM Plans, reasonably 

attributable to the transportation effects of the development 

project or property subiect to the fee; and 

ill portion of the cost of any program implemented under Section 

42A-23(b), including any vehicle or other equipment necessary 

to ~ out the program, reasonably attributable to the 

transportation effects of the development project or property 

subject to the fee. 
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933 @ Method. A transportation demand management fee may be assessed 

934 

935 

936 

937 

938 

939 

940 

94 1 

942 

943 

944 

ill the gross square feet, the gross floor area, the maximum or actual 

number of employees, or the average number of customers, 

visitors, or patients, in~ nonresidential building; 

ill the number of dwelling units, the gross square feet or the gross 

floor area, in ~ residential building; 

ill the number of parking spaces associated with ~ building; or 

ill any other measurement reasonably related to transportation use 

!2y occupants Q£ employees located i!h or visitors to ~ particular 

development or property, including property where the principal 

use is as ~ commercial parking facility. 

945 W Variation. The transportation demand management fee and the basis 

946 on which i! is assessed may YfilY within each districtDistrict, between 

947 one districtDistrict and another, and from one building category or land 

948 use category to another. 

949 42A-32. Enforcement. 

950 (fil The Department must enforce this Article. An employer, owner, 

951 

952 

953 

954 

955 

building or project manager or other responsible Qfil!Y subject to 

Section 42A-24 or 42A-25 that does not submit~ TDM Plan or required 

report, comply with required provisions of~ plan, or provide survey 

data within 30 days after ~ second notice has committed ~ class C 

violation. 

956 .(hl A ~ to ~ Project-based Transportation Demand Management Plan 

957 

958 

959 

under Section 42A-26 who does not comply with the approved plan 

within 30 days after notice of noncompliance has committed ~ class A 

violation. 
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1960 (£) Any .QIDy reqmred tothat does not submit required reports on numbers 

961 of employees, transportation demand management plans and strategies, 

962 Non-Auto Driver Mode Share, progress toward goals, survey results or 

963 other TOM-related provisions or measurements on ~ timely basis has 

964 committed~ class C violation. 

965 @ Any pfil!Y who falsifies any required data or reports has committed~ 

966 class A violation. 

967 Sec. 2. Transition. 

968 (a) Existing agreements. Al I traffic mitigation agreements executed under 

969 this Chapter before this Act takes effect that have not expired or 

970 terminated, remain in effect. 

911 (b) New building or project approvals. No traffic mitigation agreement 

972 must be required for any new building or development project approved 

973 after this Act takes effect. 

974 (c) Projects with prior approvals. Any building or development project 

975 with an existing subdivision or optional method approval when this Act 

976 

977 

978 

979 

980 

981 

982 

983 

984 

takes effect where a traffic mitigation agreement was a condition of that 

approval, may opt to be considered for re-approval of their application 

under the amendments in Section I if: 

( 1) a traffic mitigation agreement has not yet been fully executed; 

(2) the building or project approved is larger than the minimum sizes 

designated for each Subdivision Staging Policy Area group in 

Section 42A-26; and 

(3) construction has not begun. 
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;i::' Lerch r:: "' :< ·.rBrewer 7600 Wisconsin Avenue. Suite 700 • Bethesda. MD 20814 • lerchearly.com .... ' 

January 18, 2019 

VIA OVERNIGHT DELIVERY & ELECTRONIC MAIL 
The Honorable Nancy Navarro 
President, Montgomery County Council 
Stella R Werner Council Office Building 
l 00 Maryland Avenue 
Rockville, MD 20850 

William Kominers 
Attorney 
301-841-3829 
wkominers@lerchearly.com 

Re: Bill No. 36-18 (Transportation Demand Management Plan--Amendments)-­
Comments for the Public Record 

Dear President Navarro: 

Please include this letter and the attached comments on Bill No. 36-18 (Transportation 
Demand Management Plan--Amendments) in the record of the public hearing on this Bill. 

I look forward to the worksessions on this matter. 

Thank you. 

Very truly yours, 

LERCH, EARLY & BREWER, CHARTERED 

WK/paj 
Enclosure 

~- ~ l'ttN·w ... 
William Kominers 

cc: The Honorable Thomas Bucker 
The Honorable Evan Glass 
The.Honorable Hans Riemer 
Robert H. Drummer. Esquire 
Ms. Erin Bradley 
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COMMENTS ON BILL NO. 36-18 (Transportation Demand Management) 
(Comments from William Kominers--January 18, 2019) 

Bill No. 36-18 seeks to incorporate the experiences that have been developed over years of 
traffic mitigation efforts and negotiation. The Bill also intends to simplify the process for 
developing agreements for traffic management, so that they do not become impediments to the 
development process generally. These are laudable goals. I appreciate the thought and effort that 
has gone into this legislation, and I applaud the Department of Transportation for working to 
address the issues. 

Below are my comments on the Bill, both general and specific. As I was unable to attend 
the public hearing, these comments should be placed in the record of that hearing. My conunents 
reflect both philosophical issues, as well as questions and explanations seeking clarifications, to 
assure that the law will achieve the intended goals, in part, by being so clearly understood that 
disagreements are minimized. I am ready to discuss these comments, particularly the details, at 
any convenient time. 

General Comments. 

Individual vs. Collective Approach. 

Bill No. 36-18 (the "Bill") appears to be moving backwards in many ways, compared with 
past progress on Transportation Demand Management ("TDM"). The Bill seems to return to a 
process of measuring trips or people only within the four comers of each project, and evaluating 
results only individually as to that project. Up to now, the County had moved away from that 
individual evaluation, recognizing that not all projects are created equal in their ability to 
individually accomplish traffic mitigation, but could accomplish more collectively. (For example, 
while an office project may be relatively homogeneous in arrivals and departures, a retail or hotel 
project has a very different pattern of travel by employees and customers.) In recognition of this 
reality, the County had moved more to focus on collective efforts through the structure of the 
transportation management district ("TMD"). The TMD structure allows pooling of different 
projects and types of uses to achieve a collective goal for an area. When mitigation measures and 
commuting alternatives are offered through the broader umbrella of the TMD organization, 
employees of different projects can be approached together by the TMD, and make connections 
that would not occur if each project kept blinders on, to look at, and work, only with itself. 

The TMD structure, with collective evaluation, allows better use of County resources to 
support community goals. The County Department of Transportation ("DOT"), the agency that 
controls many of the means of collective conunuting (bus routes; schedules; etc.), can use money 
from the TMD members to adjust those commuting methods/modes to meet changing needs of the 
area as a whole. DOT also has the expertise and experience with these methodologies, and how 
to make them used most effectively. 

The new TDM Bill appears to direct a return to a project by project treatment, that looks 
to each project to achieve any commuting goals individually and internally to itself. This tracks 
and measures every action at the individual project level, rather than as a group in the TMD. The 
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focus on individual project actions causes competition rather than cooperation. This approach is 
likely not to achieve the County's goals for many projects. Particularly for certain types of uses, 
this new methodology is a prescription for failure. 

Failure to Recognize Changing Occupancy and External Conditions. 

The Bill does not address or account for occupancy changes that will occur over time. Uses 
on which the initial TDM plan and program was premised, may change. This change may be to 
uses for which particular TOM strategies are not operationally practical. This will cause failure, 
and resulting penalties that come about through no means other than a building's success in leasing, 
but to a use that is not as susceptible to successful TOM measures. 

Similar to the change in users in a building, there is no accounting for external 
circumstances and changes that affect the ability of commuters to use other means of travel. The 
instrumentalities utilized for shared commuting are not under the control of building owners or 
employers. The County could add a bus stop nearby or build the BRT system, thus making public 
transit easier to use. On the other hand, the County could equally move a bus stop farther away, 
or change the timing on a route, so as to make it harder for an employer in a particular location to 
have sufficient commuting options to achieve the goals. 

In trying to encourage positive participation in traffic mitigation efforts (and thus achieve 
positive results), the commitment asked of the private sector should be to do something within its 
control-take a certain action; provide a certain opportunity; make certain things available. This 
is in contrast to requiring a commitment to accomplish something that is not within the party's 
control-such as making people/employees accept an offer or utilize the opportunities provided­
and then penalizing when those people fail do so. 

Inappropriate Penalties. 

The Bill appears to begin with the expectation of private sector failure or evasion. Thus 
the Bill is principally made up of sticks, with minimal carrots. 

A penalty is an acceptable stick if an applicant/owner/employer does not do what is 
promised with its own actions. For example, if one does not appoint a transportation coordinator, 
does not file reports, does not participate with DOT in other commuting measures, then a penalty 
is appropriate. These are all actions which under the unique control of the owner/employer. For 
failing to undertake the actions that the applicant can take--"you promised to do it, and you didn't 
do it"-the applicant can justifiably be penalized. However, if no employees take advantage of 
the offers or other opportunities that are provided, in spite of diligent pursuit by the 
owner/employer of those elements that it controls, then there should not be a penalty. The 
owner/employer should not be responsible if people do not take advantage of opportunities offered. 

Insufficient Basis to Support Application of TOM Measures to Some Parties. 

The legislation seems to run together the different sources or justifications for TOM 
measures in a specific project, in a way that is hard to determine what requirements or measures 
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apply. Project-based measures are the easiest illustration of this issue. These measures arise from 
an "approval," but what "approval" is intended? Is it an initial approval of new square footage? 
Does an amendment reconfiguring already approved square footage also trigger the requirement? 
Does each subsequent approval step in a multi-step process that has already begun trigger the need 
for TDM measures (i.e., approval of the site plan for an already-approved sketch plan)? 

There does not appear to be a clear nexus between the TDM measures required and many 
entities covered by the Bill. For example: existing businesses, existing employers, and existing 
buildings appear to be covered, irrespective of the length of their presence and inclusion in 
background conditions. 

For areas in existing TMDs today, do the three "levels" of TDM Plans apply? Areas 
outside TMDs today or tomorrow would not be subject to the requirements. 

The menu of TDM strategies does not explain what the strategies mean, insofar as actual 
operation of those strategies. 

Specific Comments on the Bill. 

The following are comments on specific provisions of the Bill. The Line numbers are taken 
from the version of the Bill as introduced November 13, 2018. 

I. Section 42A-21. Definitions. There is some confusing terminology and perhaps 
unintended overlap in some of the definitions in the Bill. See for example Lines 57, 67-69 and 76-
78. 

(a) On Line 57, a "Project-Based TDM Plan" is a TDM plan for a new development 
project. 

(b) In Line 67-69, a "Traffic Mitigation Plan" is a set of strategies to implement TDM 
at an existing commercial residential building or an employer in an existing building. 

(c) In Lines 76-78, a "Transportation Demand Management Plan" is a set of strategies 
designed to implement TDM at a new or existing building, a new or existing development project, 
or an employer. 

The Traffic Mitigation Plan and the Transportation Demand Management Plan each seem 
to be applying to existing buildings, existing development, existing employers, and utilizing a set 
of strategies to implement TDM. There seem to be several points of overlap between these two 
elements. If however they are meant to be different, the distinction between them is not apparent 
in the definitions. 

Line 82. Vanpool definition. The definition offers challenging compliance issues. 

The definition requires a capacity of 6 or more passengers who occupy at least 50% of the 
seats at any point during the trip. This leaves open the question of what happens if too many 
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people are sick on any one day. A strict reading would say that the group cannot be a "vanpool" 
and cannot use vanpool privileges if too many riders are not present. Similarly, during certain 
religious holidays, fewer than 50% of the seats may be filled. Does the County intend that the 
vanpool does not get the benefits of being a vanpool on those days? 

In subsection (2), the vehicle must be used for commuting for 80% or more of the miles it 
is driven. This would seem to penalize people who live close to work and therefore do not drive 
enough miles to work, by comparison to their private use of the vehicle. For example, such a 
private vehicle used by "travel" sports teams could end up using much more of the mileage to the 
sports team travel than the commuters. This seems to be a challenging standard for people to track 
and for the County to track to enforce. 

Line 148. This section seeks to achieve effective transportation demand management by 
prohibiting bundling of parking in new developments approved after January 1, 2019. 

a. The timing of is this decision is critical, but not stated. Because the result of the 
determination affects the pro forma and leasing/sale for the particular building. As a general 
matter, the County should avoid injecting itself into the details of private business operations. 

b. Achieving this result should be done by creating an incentive, rather than just using 
the very blunt stick of"prohibiting". 

Line 152. What is the purpose of listing all the different kinds of transit uses and 
enumerating individual elements? Why not just utilize the term "transit"? That would be both 
broader and more able to accommodate future methods of transit that have not been considered to 
date. 

2. Section 42A-24. Transportation Demand Management Plans for Employers. There does 
not appear to be a clear nexus between existing employers and the obligations being created for 
transportation demand management. The TDM plan must include "strategies required by the 
regulations" plus other strategies chosen from those allowed by the regulations. In Section 24( d) 
(Lines 261-264), the Director can require an employer to resubmit a plan that is "inadequate to 
achieve any NADMS goals ... " The term "inadequate to achieve" seems very subjective and no 
standards are provided. Similarly, is NADMS the only commuting goal that exists today? A plan 
might be adequate to achieve many other commuting goals, but not NADMS. This seems rather 
single-focused and seems to ignore the many different commuting goals and ways to achieve them. 
Is the Director's decision intended as a final administrative action for purposes of appeals? How 
does an employer dispute this finding? 

3. Section 42A-2(a); Lines 311-312. Transportation Demand Management Plans for Existing 
Non-Residential Buildings. For an existing non-residential building, the Department may require 
a TDM plan if such a plan, is found "necessary to achieve the purpose of this article." This seems 
an excessively vague standard. Line 364 notes the actions the Director must take to notify the 
owner, "if an existing non-residential building is subject to this section, ... " Is what makes a 
building "subject to this section" merely the triggers in Lines 359-363-meaning that the Director 
finds the plan is necessary to achieve the purposes of traffic mitigation and the building is not 

4 
3175210.4 00000.502 



already subject to a TMA or a project-based TOM plan? Essentially, there are no clear standards 
as to what makes a building qualify as being "subject to this section." 

Placing this potential obligation on the building owner, in addition to employers of the 
sizes designated, could be seen as simply a means by which to try to apply the law to those 
employers who would not otherwise be subject to the law because of their small size. Instead, they 
could be swept in under the umbrella of regulation by being tenants in a building on which the 
obligation for TOM measures is placed. 

4. Section 42A-25(b). TOM plans for existing multi-unit residential buildings is found in 
Section 25(b) (Lines 374-375). This section has many of the same deficiencies as Section 25(a) 
for existing non-residential buildings. These include the Director's finding that "a plan is 
necessary to achieve the purpose of this article" and that the building is not already subject to a 
TMA or a Project-Based TOM Plan. Similarly, notification results "if an existing building is 
subject to this section ... " The lack of standards in this area are similar to the lack of standards for 
existing non-residential buildings. 

5. Section 42A-26; Lines 408-409. TOM Plans for New Development Projects. In Lines 
426-436, the applicability of this Section is triggered by an application for certain approvals. 
Those applicants must then get approval of a "Project-Based TOM Plan''. Such applicants have 
to obtain approval of the TOM plan before obtaining Planning Board approval of the particular 
application. 

Given the current processes for creation of a traffic management plan, but certainly when 
taking into account the laborious signature process for any such plan agreement, the likelihood of 
this timing causing a significant delay in the statuory review process for Planning Board 
applications is almost a certainty. Extensions of that review period is almost assured. Particularly 
where the final information from the applicant is required 65 days prior to the end of that 120 day 
period. The likelihood of having the TOM Plan drafted, negotiated, agreed upon, and signed 65 
days before the end of 120 day review period is not at all likely. 

6. Section 42A-26(a); Lines 427-429. While indicating the applications that trigger the TOM 
plan requirement (in Lines 427-429), the Bill does not address two important questions that arise: 
(i) whether those applications present enough information on which to base a TOM plan, because 
of the phase of development that is the subject of that application, or (ii) how the later applications 
in the development sequence are treated for TOM as subsequent steps in a process where a plan 
has already been required. (See also, General Comments, above.) 

Similarly, this Section does not address treatment of properties that do not have a traffic 
mitigation plan in place, because one had been in place previously and has terminated by its own 
terms. On these facts, a new TOM Plan should not be required, because the property and the 
quantity of development subjected to the earlier agreement has already fulfilled all TOM 
obligations from that time. 

7. Section 42A-26(b)(4); Lines 476-479. In the discussion of the levels of development that 
require different levels of TDM plans, the Bill notes at Lines 476-479, that a master plan can 
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require a higher level of Project-Based TDM Plans to override those described in Sections 
26(b)(l),(2), or (3). However, the language in subsection 26(b)(4) is not clear as to what aspects 
of the "higher levels" the master plan can apply. For example, does this allow a master plan only 
to increase the level of plan required (i.e., Levels I, 2, or 3?) May the master plan change the size 
of a project that would trigger the requirement? Or could both be done? For example, could a 
Level 3 Plan be required in a yellow policy area for a development of only 20,000 sf.? There do 
not appear to be any standards to support or justify a master plan taldng such action. This provision 
could be used to unfairly target individual use types, land areas, or localities. 

8. Section 42A-26(b)(5); Lines 480-487. Subsection 26(b)(5) also allows a very subjective 
judgment-to impose different standards for a TDM Plan level-if a project is considered to have 
a "disproportionate impact on traffic relative to its size". The standards for imposing this decision, 
"consistent with the Executive Regulation," seem to be absent. 

9. Section 42A-26(c)(2); Lines 528-542. Level Two Project-Based TDM Action Plan. The 
obligation of the Action Plan is to "demonstrate over time that the adopted strategies are 
contributing toward achievement of the district commuting goals .... " This is to be demonstrated 
by showing either: (i) an increased NADMS share, or (ii) measurable improvement in some 
alternate metric. These appear to be the exclusive methods by which to demonstrate compliance. 
But other methods might be equally or more appropriate. The legislation should allow 
opportunities for other methods to be utilized. 

There seems to be an inconsistency between the necessity to demonstrate specific reduction 
results in Lines 536-538 and the purpose of the TDM action plan "to help the County achieve" 
district wide commuting goals in Line 529. (Emphasis added.) This Section does not say anything 
about needing to meet on particular goals on site or by a certain date for that. A project might 
contribute to meeting the district goals by totally other means. Doing so may not currently be 
permitted by the Bill. 

JO. Section 42A-26(c)(2(C); Lines 555-558. Self-monitoring is required. This is to help 
determine if the project-based TDM plan "is contributing toward achievement of the district's 
goals." There do not to appear to be any standards against which to evaluate whether this is 
contributing toward achievement of the goals. Perhaps, the intention is that the same standards 
mentioned in Lines 536-538 are meant to apply here. 

11. Section 42A-26(c)(2)(E); Lines 562-575. If a project does not meet the standard of 
"contributing toward achievement of the goals" within four years, the Department may require 
revisions to the Plan. This revision process can be repeated until success is demonstrated. After 
six years (Lines 576-580) DOT can require increased funding toward the Plan. Neither the four 
nor the six year time periods currently take into account the potential for occupancy changes and 
other external impacts that would affect the ability to utilize the Plan elements as then-currently 
operating. (See also, General Comments, above.) 

Inability to "contribute toward achievement of the goals," (regardless of what that really 
means), should be treated differently in a situation with the same tenant/user for that entire four to 
six year period, as opposed to a situation where the tenant, user, or use changes during that period. 
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In the later case, the time period for goal achievement should be viewed as recommencing. A new 
tenant/user/use needs time to "ramp-up," and integrate the new participants into the opportunities 
that the TDM Plan may provide. It is not fair to the owner, employer, or the tenant to retain the 
same deadlines as factual conditions change. 

12. Section 42A-26(c)(2)(F); Lines 576-584. The requirement to make revisions to the 
project's TDM Plan and the imposition of a potential penalty to commit additional funds to 
supplement the strategies, seems inconsistent with the section title and function of an "Action" 
Plan. Perhaps this level of Plan is misnamed. The Bill seems to not be just asking for "action," 
but instead, requiring results of that action and imposing penalties if a project fails to achieve those 
results. 

13. Section 42A-26(c)(3); Lines 590-593. Where achievement of goals is measured. The 
Level Three Project-Based TDM Results Plan requires an owner or applicant to achieve NADMS 
and commuting goals "at that project." Yet the goals for this particular Level Three Project may 
be equal to, higher, or lower than the district's goals. 

The two criteria in this Section exemplify some of the specific failings of the underlying 
premise of the legislation. First, by evaluating achievement of goals "at that project," the benefit 
of being in a district and working cooperatively with other properties/employers within that district 
is lost. As described in the General Comments above, not all uses and not all employers have an 
equal ability to achieve NADMS or other commuting goals within the confines of only their 
individual project and employees. The benefit of establishing districts, having an overall operating 
structure that transcends individual projects, is what may allow goals to be achieved collectively 
for an area. But achievement of those goals must also be measured collectively. 

14. Section 42A-26(c)(3), Lines 595-597. The ability to impose different goals on a particular 
project, based on "project specific parameters" and consistent with executive regulation", seems 
an opportunity to single out individual sites on an unequal basis. 

15. Sections 42A-26(c)(3)(B) and CC): Lines 607-619 and 620-631. These Sections allow the 
Department to require addition and/or substitution of TDM strategies and additional funding 
commitments if TDM goals have not been achieved on an individual project basis, within six or 
eight years respectively. These have the same deficiency as the four to six year requirements of 
the Action Plans. 

16. Section 42-26(d); Lines 637 et seq. The proposed process for Project-Based TDM Plans 
is flawed in its inconsistency with the timing necessary for the other County regulatory processes 
with which it will be associated. 

Line 640. "Made an express condition of any approval." This requirement appears to be 
intended to apply to each one of these enumerated types of plans when they are acted upon, 
regardless of whether a TDM plan has already been established for a related, previous approval of 
the same project. Perhaps this language is intended to make clear that as the project evolves, the 
requirements of the TDM Plan can also evolve. However, this seems to be a laborious process by 
which to achieve that goal, that could otherwise be achieved simply by providing for amendments 
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of existing TDM plans before or during their implementation (which is certainly allowed today, 
even without specific mention). 

In many cases, certain of the approvals for which TDM Plans are required are premature 
relative to the approval decisions that affect the TDM Plan. For example, details of a project may 
not be sufficiently known at the Preliminary Plan of Subdivision stage to determine and select the 
most viable measures for traffic mitigation. Further, for residential projects, only at site plan 
review does one really know with certainty the number of units to be approved in the project, as 
each previous approval will normally state that the "final number of units will be established at 
site plan review." 

The Planning Board is required to determine that a TDM plan is "approved by the Director" 
before the underlying development application is approved. However the action that represents 
the Director's approval is not described, thereby leayjng open to debate what will adequately 
evidence the approval of the TDM plan for purposes of MCPB action. Evidence of that approval 
can significantly impact the timing/schedule of Planning Board action on the underlying 
application. If "approved by the Director" means that an agreement must have been signed before 
MCPB acts, the current, very laborious and time-consuming signature process will negate every 
120 day review clock. (See Lines 655-657.) 

17. Section 42A-31. Lines 819, et seq. TDM fee. The new TDM fee can be charged to an 
applicant for an application, or to the owner of an existing building (see Lines 828-832). The timing 
of payment of the fee is important, as well as the conditions which give rise to its being leyjed. 
This issue must be looked in two situations-an existing building, and an applicant for a new 
application. 

(a) For the owner of an existing building, the issue is fairly straightforward, because the 
existing building already exists. There is still a question of at what point in time the fee is due, but 
at least the owner of the existing building has an income stream with which to pay that fee. 

(b) On the other hand, an "applicant" will not be getting revenue from that "application" 
for years, if at all. The Bill does not identify when payment of the fee is due as to an applicant. 
To resolve this question, the fee should only be applicable and payable once the project for which 
the application has been sought, receives a use and occupancy certificate allowing it to operate. 
(There is no traffic to mitigate until that time.) While an application is going through the regulatory 
review process, there is no income with which to pay the fee, and, as we know, the regulatory 
process can be protracted. 

(c) Does the fee apply the moment when an individual becomes an "applicant," merely by 
filing an application? Must the fee then be paid each year thereafter-while the applications are 
continuing through the government processes and construction? This seems most unfair to charge 
the fee to an "applicant" while he/she is simply applying for or seeking approvals or implementing 
an approved use before the use actually exists. What happens ifthe application never proceeds to 
construction? Is the fee forgiven or refunded? 
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( d) This fee can represent a significant upfront burden of cost that has to be financed by 
an applicant throughout the entire term of the regulatory and construction processes. Instead, the 
fee should be due only after a use and occupancy certificate is issued to the particular project with 
which the application has been filed. Essentially, in order to be fundamentally fair, the fee on an 
applicant should wait until an "applicant" matures into being an "owner". 

18. Section 42A-3l(c); Lines 845-856. TDM Fee Rate. The rate of the TDM fee is to be set 
so as to produce not more than the amount of revenue necessary for the administering the TDM in 
the district and the cost of programs/vehicles/equipment needed to carry out the TDM program. 
There are some significant problems with this approach that may or may not be intended. 

(a) There is no incentive to economize, or use revenue wisely. By allowing the fee to float 
and cover "all costs" of TDM in the district, it represents a blank check from the fee paying 
members of the public to the County. 

(b) The Bill makes it appear that the entire cost of TDM in the district is to be supported 
by the fee. This would present a knowing offset of other General Fund contributions. This seems 
like the government getting out of the government business--not funding these operations by tax 
revenue, but only by the fee. This places a significant cost burden on properties within the district 
and creates inequities in competitiveness within the County, even before examining and comparing 
the County competitiveness to other surrounding jurisdictions. If the TDM and the districts are a 
desired and intended public benefit, they should be supported, at least in significant part, by the 
public generally through the General Fund. 

(c) Section 3l(c)(2) appears to allow the TMDs to fund capital costs for vehicles-for 
buses, BRT vehicles, etc. These expenditures should be general government costs, rather than 
costs particular to the TMD district alone. Ride-On buses for example, are unlikely to operate 
only within the district, and therefore not only benefit properties/uses within the district. Similarly, 
BRT, is, by its very nature, a service that transcends individual TMDs or planning areas. These 
are not assets/benefits only to the TMDs and should not be supported only by the TMDs. 

Lines 848-851. The fee speaks of the portion of the cost "reasonably attributable to the 
effects of the development project property subject to the fee." This suggests that the fee can be 
varied on a project by project basis, not just uniformly by categories of uses, as in Lines 871-872. 
Variation in fees imposed, without standards by the government department, seems ripe for abuse. 
Any fee imposed should be the same for like uses within each district, without individual variation. 

19. Section 42A-32, Lines 873-889. Enforcement. The Bill should make a distinction between 
two areas of non-compliance. Failing to undertake what is under the applicant's control and called 
for by the TDM Plan is a suitable point for action to be treated as a violation. But, Sections 42A-
32(a) and (b) treat a party who "does not comply with the approved plan" as a violation. This 
could make failing to meet NADMS or other commuting goals into a violation. This is not 
appropriate and should be changed. 

Failing to do what the TDM Plan requires a party to do that is within that party's control is 
suitable to be treated as a violation. But "not complying" with the approved Plan by failing to 
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achieve the goals, is out of the control of the party signing onto the Plan. That failure to comply 
should not be a violation. 

20. Section 42A-32(c). Lines 884-888. This Section is missing the act that is intended to 
constitute the violation. See particularly Line 887. The action that represents the violation appears 
to be missing in that sentence. 

Thank you for the opportunity to present these comments on Bill No. 36-18. 
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