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April 10, 2018
Public Hearing

MEMORANDUM

April 6,2018

TO: County Council
L A
FROM: Robert H. Drummer, Senior Legislative Attorney wj\q\ U

SUBJECT: Bill 7-18, Streets and Roads — Installation of County Communications
Infrastructure

PURPOSE: Public Hearing

Bill 7-18, Streets and Roads — Installation of County Communications Infrastructure,
sponsored by Lead Sponsor Council President Riemer and Co-Sponsors Councilmembers
Berliner, Elrich, Rice, and Hucker, was introduced on March 6, 2018. A Government Operations
and Fiscal Policy Committee worksession is tentatively scheduled for July 9.

Bill 7-18 would:

(1) require the Director of the Department of Technology Services to develop and
periodically update a Strategic Plan to install County communications infrastructure
throughout the County;

(2)  require certain excavation projects to add the installation of County communications
infrastructure at the County’s expense;

?3) establish a dig-once policy for adding the installation of County communications
infrastructure in the public right of way; and

(4)  require any person who leases the County communications infrastructure to follow
net neutrality.

Background

Bill 7-18 is designed to enhance the extension of the County’s communication
infrastructure throughout the County in a cost-effective manner. First, the Director of the
Department of Technology Services (DTS) must develop and periodically update a strategic plan
to install County communications infrastructure. The Bill would implement the strategic plan by
requiring an applicant for a permit to excavate in the County right of way to give DTS the
opportunity to decide if installing County communications infrastructure as part of the planned
project would benefit the County. If so, DTS and the applicant would negotiate the incremental
cost to include the County infrastructure in the project. The County would be responsible for the
incremental cost.



The Bill expressly permits an applicant to contact DTS during the planning stage of a
project so that the inclusion of County infrastructure can be added to the design from the beginning.
The Bill would also establish the criteria for DTS to consider and set a 10-business day deadline
for DTS to decide.

The Bill would also require an internet service provider who voluntarily contracts to lease
the County communications infrastructure to follow net neutrality. Net neutrality is defined as:

a principle that prohibits an internet service provider from discriminating against
information by blocking, slowing, prioritizing internet content, or requiring an end
user to pay different or higher rates to access specific content or applications. Net
neutrality does not prohibit an internet service provider from taking any action for
reasonable network management purposes such as easing congestion or blocking

spam.
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Bill No. 7-18

Concerning: Streets and Roads -
Installation of County
Communications Infrastructure

Revised: February 27, 2018 Draft No. 5 __

Introduced: April 2, 2018

Expires: September 6, 2019
Enacted:

Executive:

Effective:

Sunset Date: _None

Ch. , Laws of Mont. Co.

COUNTY COUNCIL
FOR MONTGOMERY COUNTY, MARYLAND

Lead Sponsor: Council President Riemer
Co-Sponsors: Councilmembers Berliner, Elrich, Rice, and Hucker

AN ACT to:

(D require the Director of the Department of Technology Services to develop and
periodically update a Strategic Plan to install County communications infrastructure
throughout the County;

(2)  require certain excavation projects to add the installation of County communications
infrastructure at the County’s expense;

3) establish a dig-once policy for adding the installation of County communications
infrastructure in the public right of way;

(4)  require any person who leases the County communications infrastructure to follow
net neutrality; and

%) generally amending the law governing the installation of County communications
infrastructure and the requirements for issuing a permit to excavate in the public right
of way.

By amending
Montgomery County Code

Chapter 49, Streets and Roads
Sections 49-26, 49-36, and 49-43

Boldface Headling or defined term.

Underlining Added to existing law by original bill.

[Single boldface brackets] Deleted from existing law by original bill.

Double underlining Added by amendment.

[[Double boldface brackets]] Deleted from existing law or the bill by amendment.
*orox Existing law unaffected by bill.

The County Council for Montgomery County, Maryland approves the following Act:
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BiLL No. 7-18

Sec. 1. Sections 49-26, 49-36, and 49-43 are amended as follows:
49-26. Definitions.

In this Chapter, except where specified otherwise, the following words and

phrases have the meanings indicated:

Bikeway[:] means any area expressly intended for bicycle travel, including any:

(@)

(b)

(©)

(d)

®

Shared use path: A paved path that abuts, is contiguous with, and is a
part of the right-of-way for a County road or street, that is typically 10
feet wide but can vary between 8 feet and 14 feet wide, designated for
bicycles and pedestrians, that is separated from motorized traffic by a
curb, barrier, or landscape panel.

Shared use trail: A paved or unpaved trail designated for bicycles and
pedestrians, that is not part of the right-of-way for a County road or street
because the trail does not abut and lie contiguous with the right of way
for a County road or street.

Bike lane: A portion of a roadway designated by striping, signing, or
pavement markings for the preferential or exclusive use of bicycles, and
on which through-travel by motor vehicles is not allowed.

Shared use roadway: A roadway open to both bicycle and motor vehicle
travel and which is designated as a preferred route for bicycle use by
warning or informational signs.

Separated bike lane, also known as a protected bike lane or cycle track:
a bikeway that is physically separated from motor vehicles and pedestrian
facilities. The separation may be vertical, such as a curb; horizontal, such
as a landscape panel or parking lane; or a combination. A separated bike
lane may be in a one-way or two-way configuration.

Buffered bike lane: a bikeway separated from a motor vehicle travel lane

with an area of striped pavement.

f:\la E |1 807 streets and roads - communications infrastructure\bill 5.docx
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BiLL No. 7-18

Complete streets|:] means streets that are planned, designed, and constructed to
enable safe access for all users, including pedestrians, bicyclists, motorists, and
transit riders of all ages and abilities, commercial vehicles, freight haulers, and
emérgency service vehicles.

Complete streets infrastructure[:] means any design feature that contributes to
a safe, convenient, and comfortable travel experience, which may include such
features as sidewalks; shared use paths, bike lanes, and separated bike lanes;
bike stations and bike storage facilities; narrow motor vehicle lanes and tight
curb radii; street trees, planting strips, and other right-of-way landscaping; curbs
and accessible curb ramps; curb extensions, crosswalks, and refuge islands;
raised medians; pedestrian and traffic signals, including countdown and
accessible signals; signage; streetlighting; street furniture; bicycle parking
facilities; stormwater management; public transportation stops and shelters;
dedicated transit lanes; and traffic calming devices.

Construction and constructed include “reconstruction” and “reconstructed” but
not “maintenance,” and include grading, installation of drainage structures,
paving, curbs and gutters, curb returns, sidewalks, bikeways, driveway
entrances, guardrails, retaining walls, sodding, and planting.

County communications infrastructure means conduits, pull boxes, and other

facilities that are used by the County to provide communications services.

Curb extension[:] means an area that extends the line of a curb into a parking
lane, reducing the width of a street.

Curbside Width[:] means the area beyond each curb necessary for sidewalks,
shared use paths, street trees and other landscaping, streetlights, utilities, and
other elements.

Dediication plat|: Any] means any plat conforming to law, duly recorded in the

County land records, which has the legal effect of dedicating one or more rights-

f:\la*|1 807 streets and roads - communications infrastructure\bill 5.docx
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BiLL No. 7-18

of-way to public use. If the plat was recorded after the Maryland-National
Capital Park and Planning Commission was created, and the property is located
in the Commission’s jurisdiction, the Commission must have approved the plat.

Department of Technology Services Requirements means regulations governing

the participation of the Department of Technology Services in construction and

reconstruction projects in the public right of way for the installation of County

communications infrastructure.

Design standard[:] means the standard adopted by regulation under this Article
for each type of road, as defined in Section 49-31, except Freeways and
Controlled Major Highways, which shows typical cross- sections and other
dimensions to which the road must conform.

Director[: The] means the Director of Transportation or the Director of
Permitting Services, as specified, and each Director's designee.

Drainage structure[: Any] means any culvert, bridge, storm drain, storm sewer,
catch basin, canal, channel, inlet, ditch, or subsurface drain, and any other
structure or watercourse designed to convey surface or other waters.

Dual road]: Any] means any road in which the travel directions are separated
by a median.

Forest conservation plan|: A] means a plan for the retention, afforestation, or
reforestation of forest and trees approved under Chapter 22A:

Ground cover|: Low-maintenance] means low-maintenance, non-invasive,

leafy, grassy, or woody vegetation that covers and holds soil.

Maximum target speed|:] means the maximum speed at which vehicles should
operate on a thoroughfare in a specific context, consistent with the level of
multimodal activity generated by adjacent land uses, to provide mobility for

motor vehicles and a safe environment for pedestrians and bicyclists.

ﬁ\la\! |‘ls\1 807 streets and roads - communications infrastructure\bill 5.docx
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BiLL No. 7-18

Net neutrality means a principle that prohibits an internet service provider from

discriminating against information by blocking, slowing, prioritizing internet

content, or requiring an end user to pay different or higher rates to access

specific content or applications. Net neutrality does not prohibit an internet

service provider from taking any action for reasonable network management

purposes such as easing congestion or blocking spam.

Pedestrian walkway[: Any] means any sidewalk, and any other land, way, or
path designated by appropriate signs for a pedestrian route.

Private Road|: Any] means any street, highway, avenue, lane, alley, or viaduct,
or any segment of any of them, including any pedestrian walkway adjacent to
the private road that has not been deeded, dedicated or otherwise permanently
appropriated to the public for public use.

Reconstruct and reconstruction include any change in the width of a road - that
is, the width of the pavement or the area between curbs - but do not include
resurfacing a road without any change in its width.

Road]: Any] means any road, street, highway, avenue, lane, alley, bridge, shared
use path, sidewalk, viaduct, or any segment of any of them, and any related
storm drain and stormwater management facility.

Sidewalk[:] means any portion of the right-of-way for a County road or street
that is expressly intended as a pedestrian walkway.

Specimen tree|: Any| means any tree with a diameter measured at 4.5 feet above
the ground of 30 inches or more, or any tree with 75% or more of the diameter
of the current champion tree of that species, as designated by the County Forest
Conservation District Board.

Standard County communications infrastructure specifications means the type,

size, and quantity of conduits, the size and frequency of pull boxes, and any

-5-
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BILL No. 7-18

other facilities that the Department of Technology Services (DTS) determines

are necessary to serve the County’s communications needs.

Street tree[: A] means a tree that is listed in the design standards as acceptable
for planting in a public right-of-way. In a private road right-of-way or easement,
a tree listed as acceptable for planting in the Planning Board technical manual
for forest conservation.

Subdivision[: The] means the division or partition of a lot, tract or parcel of land
into 2 or more lots, plots, sites, tracts, parcels, or other divisions for immediate
or future rental, sale, or building development. Subdivision includes a
resubdivision, but not a division or partition of land for agricultural purposes.
Transitway[:] means a right-of-way for use exclusively by public transit

vehicles.

49-36. Permit conditions and procedures.

Each permit issued under Section 49-35 must be subject to the following

conditions, which the permit must specify:

* * *

(1)  The Director must not issue a permit for construction unless the applicant

has complied with the County communications infrastructure

requirements established in Section 49-43.

(1)  If the Director finds that a person has violated the conditions of any
permit, the Director may order the permittee to stop construction and may
revoke the permit. The refusal of any permittee to stop construction after
receiving notice of a stop-work order is a separate' violation of this
Article.

()] (k) An aggrieved person may file an appeal with the County Board of
Appeals from the issuance of a stop-work order or the imposition of

additional conditions under this Section. The appeal must be filed with

f:\laiEI|1 807 streets and roads - communications infrastructure\bill 5.docx



134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160

BiLL No. 7-18

the Board within 10 days after the stop-work order is issued or the

additional conditions are imposed.

49-43. [Reserved] Installation of County Communications Infrastructure.

(a)

Strategic Plan. The Director of DTS must develop and periodically

update a Strategic Plan to install County communications infrastructure

throughout the County. The Strategic Plan must identify areas of the
County that:

(1) would benefit from the installation of County communications

infrastructure; and

(2) are expected to have a construction project that requires the

applicant to obtain a permit under Section 49-35.

Need. The Director of the Department of Technology Services (DTS) or

the Director’s designee must consider adding County communications

infrastructure to any permit issued for construction under Section 49-35

to create more efficient delivery of communications services to the

County and County residents and to limit excavation in the public right

of way.
Notice to DIS. At least 10 business days before applying for a permit to

install underground conduits under Section 49-35, an applicant must

notify the Director of DTS of its intention to apply for a permit in the

manner specified by regulation. An applicant may notify the Director of

DTS of its intention to apply for a permit under this subsection during the

planning stages of a project to permit the possible inclusion of County

communications infrastructure in the project before plans and

specifications are completed.

DTS evaluation. Within 10 business days after receiving notice required

by subsection (b), the Director of DTS must determine if the construction

7 -
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should include the installation of County communications infrastructure

after considering:

(1) the ability to place conduit over long, continuous corridors;

(2) the proximity of the project to government and community
facilities requiring service;

(3) existing communications infrastructure in the vicinity;

(4) potential interest from others in using the conduit;

(5) other cost-effective alternatives in the area;

(6) capacity on utility poles in the area;

(7) risk of damage to communications infrastructure;

(8) potential delay to installing another critical infrastructure facility
by adding communications infrastructure to the project: and

(9) the incremental cost of adding communications infrastructure to

the project;
DTS decision to participate. If the Director of DTS decides that the

benefit of adding the installation of County communications

infrastructure to the project outweighs the incremental cost, the applicant

must:

(1) provide an estimate of the incremental cost to add the County

communications infrastructure;

(2) include the installation of the County communications

infrastructure to the plans for the project; and
(3) execute an agreement with the County to install the County

communications infrastructure at the County’s expense.

DI decision not to participate. If the Director of DTS decides that the

incremental cost of adding the installation of communications

f:\lav*il 1807 streets and roads - communications infrastructure\bill 5.docx
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BILL NO. 7-18

infrastructure to the project outweighs the benefits to the County, the

Director must notify the applicant of this decision.

Net neutrality. A County contract with an internet service provider to use

the County communications infrastructure must require the internet

service provider to follow net neutrality in providing internet service to

any County resident.

Regulations. The Executive must adopt a regulation by Method 2 that

includes:

(1)  aprocedure for determining whether to participate in a project;

(2) standard County communications infrastructure specifications;

(3) a standard methodology for determining the incremental cost of

installing County communications infrastructure in excavation

projects; and

(4) an automatic exemption for one or more classes of projects from

the requirements of this Section.

Reports. The Director of DTS and the Director of Permitting Services

must jointly submit an annual report to the Executive and the Council on

or before each October 1 that includes:

(1) the number of permits to excavate in the public right of way issued

by the County during the preceding fiscal year;

(2) the number of excavation permits issued that included the

installation of County communications infrastructure during the

preceding fiscal year;

(3) the location and incremental cost to the County for each County

communications infrastructure installed during the preceding

fiscal year;

f:“av*gllww streets and roads - communications infrastructure\bill 5.docx
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BiLL NO. 7-18

(4) the status of the County communications infrastructure system;

and
(5) recommendations for changes to the process.

Sec. 2. Initial Strategic Plan

The Director of DTS must develop the initial Strategic Plan to install County
communications infrastructure throughout the County required in Section 1 of this Act
on or before July 1, 2019.

Section 3. Effective date.

The amendments added by Section 1 of this Act take effect on July 1, 2018 and
must apply to each application for a permit to excavate in the public right of way

submitted after July 1, 2020.

Approved:
Hans D. Riemer, President, County Council Date
Approved:
Isiah Leggett, County Executive Date

This is a correct copy of Council action.

Megan Davey Limarzi, Esq., Clerk of the Council Date
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LEGISLATIVE REQUEST REPORT

Bill 7-18
Streets and Roads — Installation of County Communications

DESCRIPTION: Bill 7-18 would:

(1)  require the Director of the Department of Technology
Services to develop and periodically update a Strategic
Plan to install County communications infrastructure
throughout the County;

(2)  require certain excavation projects to add the installation
of County communications infrastructure at the County’s
expernse;

3) establish a dig-once policy for adding the installation of
County communications infrastructure in the public right
of way; and

4) require any person who leases the County
communications infrastructure to follow net neutrality.

PROBLEM: The County wants to extend its cdmmunications infrastructure
throughout the County.

GOALS AND Develop a strategic plan to extend County communications

OBJECTIVES: infrastructure and provide a cost-effective method of implementing the
plan.

COORDINATION: DTS, DPS, County Attorney
FISCAL IMPACT: To be requested.

ECONOMIC To be requested.

IMPACT:

EVALUATION: To be requested.

EXPERIENCE To be researched.

ELSEWHERE:

SOURCE OF Robert H. Drummer, Senior Legislative Attorney
INFORMATION:

APPLICATION To be researched.

WITHIN

MUNICIPALITIES:

PENALTIES: Failure to receive a permit or a stop-work order.
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